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THE    EDITOR'S 


PREFACE. 


In  presenting  to  the  public  a  new  add 
improved  edition  of  the  late  Mr.  Watkins's 
Treatise  on  Copyholds,  I  do  not  feel  it  ne- 
cessary for  me  to  say  much  in  the  way  of 
preface. 

To  expatiate  in  detail  on  the  merits  of  a 
work,  which,  even  in  a  first  edition,  has  met 
with  the  most  flattering  reception  from  the 
profc^ssion  at  large,  and  occasionally  been 
noticed  with  peculiar  approbation,  by  men 
so  eminently  distinguished  for  their  inti- 
mate acquaintance  with  the  laws  of  pro- 
perty,'as  Mr.  Butler  and  Mr.  Prbstoit, 
would  surely  be  a  most  unnecessary  waste 
both  of  time  and  of  words. 

With  regard,  however,  to  the  corrections 
and  additions  that  are  announced  in  Uie 
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titte  page  as  having  been  derived  from  the 
author  s  papers^  it  inay  not  be  amiss  to  re- 
mark >  that  they  are  by  no  means  of  a  trivial 
nature^  but,  fofr  the  most  part,  of  consider- 
able importance,  and,  altogether,  such  as 
cannot  fail  to  enhance  his  reputation,  and 
add,  in  no  small  degree,  to  the  iisefulnesa 
^nd  authority  of  his  work. 


.-  let  ^  preparing  this  edition  for  the  press, 
the  oDurae,  which  I  had  at  first  determined 
within  myself  to  pursue,  was  to  avoid,  as 
tar  as  possible,  the  introduction  of  any 
Qthta  additional  matter  than  such  as  the 
author,  had  himself  evidently  intended  for 
insertion^  and  had  left  behind  him  in  his 
OW9  hand-?writing;  but  at  the  urgent  solici- 
tation of  the  bookseller,  seccmded  by  the 
lecammendation  of  some  highly  respect-^ 
able  pupofessional  friends,  to  whose  judg^ 
inent  it  became  me  to  pay  every  sort  of 
dtference,  I  have  been  induced  so  far  to 
extend  the  limits,  of  my  plan,  as  to  add  a 
few  supplementary  notes,  embracing  the 
•ubitance  of  all  the  more  recently  adjudged 
eases  on  the  •ul:^t  of  copyholds,  both  at 
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law  and  in  equity,  down  to  the  present 
period.  To  prevent,  however,  the  poesi^ 
bility  of  any  thing,  which  I  may  have  thuft 
added,  being  confounded  with  the  annota- 
tiona  or  additional  references  of  the  author 
himself,  I  have  caused  it,  in  every  instance, 
carefully  to  be  inclosed  within  crotchets. 

Should  it  be  thought,  as,  no  doiibt,  by 
some  it  may,  that  this  edition  might  have 
been  brought  forward  to  more  advantage 
under  the  superintendance  of  a  person  of 
maturer  judgment  or  greater  practical  ex- 
perience, I  have  only  to  remark,  that,  feel- 
ing to  its  full  extent  the  weight  of  the  task, 
J  could  have  been  well  content,  as  far  as 
respecte  myself,  to  have  committed  the  ex- 
ecution of  it  to  abler  hands,  but  that  had, 
I  done  so,  I  am  certain  that  I  should  have, 
acted  in  direct  opposition  to.  the  wishes  of  a 
most  excellent  and  highly  valued  friend, 
who,  on  quitting  this  world  for  a  better, 
committed  his  papers  and  every  thing  else 
that  he  held  most  dear  and  valuable  here 
on  earth,  in  an  especial  manner  to  my  care, 
and  bad  me  to  remember,  that  he  did  so  in 
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consec}ueii€e  of  ray  having  poaseased  hii 
confideoce  beyond  anyotliermaii  breathiog. 


ROBERT  STUDLET  VlttAU 


n  Nov.  1815. 


Abntrtctaf 
•tmt.  55  Gm. 
3.C.  199. 
wberdby  dn- 
pMitioDfi  of 
copyhold 
cstalea  by  will 
un  made  ef- 
fectual with- 
out preTious 
aorrenden  to 
th«  oaea 
thereof. 


P.  S.  The  greater  part  of  this  volume  having 
been  printed  before  ilie  peasing  of  Mie  tete  Act 
for  removing  certain  Di faculties  in  the  DispoftN 
lion  of  Copyhold  Estates  by  Will,  the  Reader 
will  I  trust  excuse  my  so  ikr  trespassing  oij  his 
indulgence,  as  to  request  him  to  note  in  its  pro- 
per place,  that,  by  stat,  55  of  his  present  M!*Jc«ty, 
c.  199.  it  is  enacted*  That  in  all  cases  witere  by 
the  custom  of  any  manor  in  England  or  Ireland, 
any  copyhold  tenant  of  such  manor  may  by  his 
or  her  last  will  and  testament,  dispose  of  or  ap- 
point his  or  her  copyhold  tenemenis,  the  same 
having  been  surrendered  to  sach  uses  m  sbouM 
be  declared  by  such  last  will  and  testament, 
every  disposition  or  charge  made,  or  to  be  made, 
by  any  such  last  will  and  testamenf,  by  any  per- 
son who  shall  die  after  the  passing  of  the  said  act, 
of  any  such  copyhold  tenements,  or  of  any  right, 
lUle^or  intereat  in  or  to  the  same,  s4>aU  be  as 
valid  and  effectual  to  all  intents  and  por- 
posesi  although  no  surrender  shall  have  been 
made  to  the  nse  of  the  last  will  and  testament 


TIT ■'     Wl 
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$S  fttt^b  perseoy  as.  tli€  same  woukl.  have  bscn 
if 9 siwreudei* btd  be^o  m^de  totbe  mt  of  tucb 


Provided  ibet  no  persen  entitled,  or  ctmini&ig  Penontftd- 
lo  be  entitled  to  copyfafoM  lands,  tenenkeatai  or  jj^eb  tetuL 


bereditamentSy    m   eoosequeace   of  any  teats-  "'*^^,  jj" 
jnentaiy  disMsitioDy  abail  be  entitled  to  be  adk-  i»y  the  like 
HMtted  to  the  same  by  virtue  of  any  thiag  in  the  would  u^e 
laid  act  eontaiaed^  except  upon  payment  of  aU  ^^"^cb  mt* 
such  stamp  duties,  fees,  and  sums  of  .moMy^  aa  MBden. 
would  have  been  lawfully  due  and  payable  in 
respect  of  the  surreudering   of  sucb  copyhold 
lands,  tenements,  or  hereditaments,  to  tbe  use  of 
such  will,  or  in  respect  of  the  presenting,  re- 
gistering, or  enrolling  such  surrender,  had  the 
same  lands,  tenements,  and  hereditaments  been 
surrendered  to  the  use  of  tbe  will  of  the  per- 
son so  disposing  of  the  same;  all  such  stamp 
duties,   &c.  to    be    paid    in    addition    to   the 
stamp  duties,  fees,  or  sums  of  money  due  or 
payable  on  the  admission  of  such  person  ao  enti- 
tled or  claiming  to  be  entitled  to  the  same  copy- 
bold  lands,  tenements,  or  hereditaments,  and  tbe 
stamp  duties  to  be  affixed  to  tbe  copy  of  the  ad- 
mission. 

Pro9u/€d  also,  that  nothing  therein  contained  pnmmnu 

shall  be  construed,  deemed,  or  taken,  at  law  or  ^^^^^"^ 

in  equity,  to  render  invalid  or  ineffectual  any  "y  *^*^ 

devise  or  disposition  of  any  copyhold  lands,  te-  othcrvii 


aements,  or  bereditaments,  or  of  any  right,  title,  ^^/^  t^g, 
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Abstbact  of  St.  55  Geo.  S.  c.  Ipt. 

or  interett,  io  or  to  copyhdd  Isndi,  tenetpent*. 
or  beredit&Dienta,  which  would  be  valid  or  eftc> 
tu8l  if  the  said  act  had  not  beeo  made*;  br  to 
render  valid  and  effectuti  aoy  devise  or  disppai- 
tioD  of  any  copyhold  lands,  tenements,  or  heredi- 
taments, which  would  be  invalid  or  ineffectual 
if  a  surrender  had  been  made  to  the  uae  of  the 
last  will  and  testament  of  the  person  attempt- 
ing to  dispose  of  the  same  by  will ;  any  thing 
therein  before  contained  to  the  contrary  notwith* 
BtandiDg. 


■"    ,       THE   AUTHOU'a 


PREFACE 


TO  THE  FIRST  EDITION. 


When  a  Treatise  on  the  Subject  of  CopyhoWt 
(8  go  generally  declared  to  be  wanted,  an  apology 
for  the  publication  of  a  Treatise  on  the  Subject  of 
Copyholds  cannot  be  requisite.  A  treatise  on 
that  subject  is,  therefore,  thus  presented  to  the 
world. 

If  what  is  perfect  cannot  be  attained,  it  can 
be  no  reason  why  that  which  is  useful  should 
not  be  attempted.  The  Author  has  taken  some 
pains  to  make  the  following  Treatise  useful; 
but  it  must  not  he-expected  that  he  has  made  k 
perfect.  If  his  labours  have  not  produced  what 
has  been  wished,  they  may,  at  least,  shorten,  in 
some  measure,  the  labours  of  others,  and  assist 
some  one,  blessed  with  better  powers  than  him- 
self and  with  circumstances  more  propitious,  to 
give  to  the  profession  a  Treatise  more  complete. 


(I 


X  AUTHOR'S  PREFACE. 

He  baa,  where  the  subject  would  admit  oFit, 
been  brief:  for  a  multiplicatiun  of  words  if 
too  often  a  miiltiptication  of  doubts  and  diffi-' 
culties.  Ill  his  retereocea  be  liaa  been  frequent; 
and  be  hopes  correct ;  that  if  errors  have  escaped 
him  (aud  wbofn  have  tbey  not  escaped' ^)  tbey 
may  be  detected.  In  order  to  prevent  miscon- 
ception, be  has  generally  given  the  writer  he-ha^ 
fjited  in  the  writer's  own  words  ;  though,  at  the 
same  time,  he  has  carefidly  directed  the  reader 
vrhete  the  passage  may  be  tbuod.  N(>r  has  he 
been  so  tiistidious  as  to  reject  a  form .  of  expre»< 
pton  which  he  himself  had  a<loptedi  when,  iq 
^ome  prior  publication  he  bad  oocasioa  to  treat 
(W  ihf  subject  immediately  belor^  h>Pit  scterely 
because  it  bad  already  occurred. 

He  has  generally  also  contented  biowetfwith 
bar-;  iy  referring  to  the  published  report*  of  cases. 
For  had  he  given  those  reports  at  length  (which 
rpi;i,ht  have  been  done  without  any  great  nuntai 
exertion)  he  should  only  have  made  the  reader 
pay  once  more  for  whttt,  perhaps,  he  had  paid 
haU'a  dozen  times  already:  apd  even  if  be  had 
givea  them  at  length,  tbebooltstbemselvesiDUSt 
have  been  resorted  to  at  last.  A  few  cases, 
iudoed,  ar«  given  at  length:  but  that  was  becautt 
fhose  c^ses  were  wij  before  in  print ;  end  which^ 
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therefore,  perhaps,  comtiiute  the  moat  important 
part  of  hia  work ;  aod  for  those  caaea  he  is  chiefly 
indebted  to  the  friendship  of  Mr.  Butlsa. 

He  has  endeavoured  to  extract  aomething  at 
least  like  consistency  from  the  crude  mass  of 
matter  which  the  books  afford.  He  has  even 
andeavQured  to  reconcile  the  jarring  and  discords 
ant  cases  on  several  points  which  he  had  to  coa^ 
sider;  but  this,  he  must  confess,  sometimes  ap- 
peared to  be  rather  out  of  the  reach  of  the  pow** 
efs  usually  allotted  to  humanity;  and  which  he, 
consequently,  could  only  lament.  He  has  eur 
deavoured  also  to  reduce  some  cases,  to  acknow- 
ledged principles,  and  to  rescue  others  from  the 
clouds  of  mystery  in  which  they  had  been  sa 
long  enwrapped  ;  and  if  he  has  been  guilty  of  un- 
usual freedom  in  so  doing,  in  calling  in  question 
the  doctrines  consecrated  by  time  or  by  authority 
(as  it  is  too  frequently  termed ;  as  if  any  thing 
could  be  an  authority  against  truth  !)  but  which, 
perhaps,  bad  nothing  but  time  or  such  authority 
to  consecrate  them,  he  can  only  say  that  he  is 
aorry  that  such  freedom  had  not  been  exerted  by 
others  before  him,  rather  than  left  unexerted  till 
so  late  a  day. 

T'uth  is  generally  found  in  simplicity.     Mys^ 
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* 

tery  and  authoritative  assertion  may,  tndeed,be 
of  service  to  error  and  to  ignorance — to.  oppres- 
sion and  to  deceit;  they  may,  at  certain  periodsi 
support  a  creed  in  religion,  or  an  aJ)surdity  in 
law;  nay,  they  may  even  consecrate  an  Inquisi^ 
tion,  or  torm  the  outworks  of  a  Bastile:  but  be 
would  ho|)e  that  the  days  of  mystery  and  autho- 
ritative assertion  are  past.  He  has  considered 
assertion  as  assertion;  and  cared  not  by  whom 
such  assertion  was  made ;  as  he  conceived  that 
no  roan,  however  great  he  might  be  deemed^ 
could  plead  exemption  from  what  was  just;  or 
make  right  wrong,  or  wrong  right.  It  was  an  ob- 
servation offa  noble  person  (though  that  noble  per- 
son, perhaps,  deserves  but  little  to  bequoted,)  that 
few  things  were  so  uncommon ^s  common  sense: 
and  certain  it  is  that  man  frequently  takes  more 
pains  to  reckon  himself  out  of  rationality  than 
would  have  led  him  into  the  paths  of  truth. 

The  Author,  therefore,  has  aimed  at  being  ex- 
plicit and  concise ;  and  if  he  should  be  so  fortu- 
nate as  to  succeed  in  his  endeavours  to  commu- 
nicate information,  however  small  the  portion 
may  be;  if  he  should  simplify  the  doctrines  he 
has  treated  of;  or  remove  one  error  from  the  many 
which  surround  us,  or  induce  another  to  do  so; 
he  shall  think  that  his  time  and  his  labour  have 
been  profitably  bestowed. 
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The  present  volume  contains  the  Doctrine 
ofManors,  Grants,  Surrenders,  Entails, 
REMAI^'DERS,  Executory  Interests  and 
Trusts,  Admission,  Fines,  Forfeitures^ 
Extinguishment  and  Suspension,  and  En- 
franchisement ;  which  includes  the  nature, 
creation,  transfer,  and  destruction  of  Copyhold 
Interests.  If  his  health  and  professional  engage- 
ments shall  permit  him,  he  intends  to  resume 
the  subject,  and  give  a  second  volume  on 
Courts,  Customs,  (comprehending  the  doc- 
trine of  Free-bench,   Curtesy,  Descents, 

&c.)  Services,  as  Heriots,  &:c.  &c.     And  as 

» 

such  second  volume  wilt,  in  many  parts,  relate 
more  immediately  to  local  matter  than  the  pre- 
sent one,  the  communication  of  any  curious  en- 
tries, customs,  &c.  relative  to  particular  manors, 
will  be  much  esteemed. 
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—Nor  an  alien,  ib.  What  may  be  granted,  39.*— Par* 
eel  of  the  manor,  i&.— Must  lie  in  tenure,  t6.—Manor» 
ib.  Tithes,  underwood,  &c.  33. — Waste  land,  }6* 
Lands  escheated,  &q.  3tf. — How  the  demisable  pro- 
perty may  be  destroyed,  ib.  Who  may  regrant  ftuch 
escheated  lands,  38.  Grant  in  reversion,  39.  Tbe 
premises  granted  must  be  held  **  by  copy  of  court* 
roll,*'  4a  ''  At  the  will  of  the  lord  according  to  the 
custom  of  the  manor,"  41.-^Of  the  estate  of  tbe  copy* 
bolder,  ib.  and  progress  of  copyholds,  ib.  Tlie  copy- 
bolder  is  in  by  the  custom,  44.;  and  his  estate  shall 
not  be  subject  to  the  lord's  charges,  4d.;  nor  preju* 
diced  by  his  acts,  46.— What  estate  may  be  granted^  t&. 
The  usual  services  and  returns  niust  be  reserved,  46. 
Form  of  a  grant,  49. 

CHAP.  in. 

OF  SURRENDERS. 

Nature  of,  page  50.  How  made,  52. — Entry  of  in 
tbe  roll,  ib.  Defined,  53. — What  shali  amount  to  a 
surrender,  ib. — Surrender  by  implication,  58.— What 
maybe  surrendered,  ib, — A  rever^^ion  or  remainder,  z6. 
—Reversioner  being  in  of  his  old  seisin,  i6. — Or  remain- 
der  man,  on  admission  of  the  particular  tenant,  59.-^ 
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may  surrender,  59. — But  notthe  surrenderee  of  a  rever- 
i{OD»  ftc.  before  bis  own  adnnission,  fi.— Heir  of  rever- 
tioner,  &c.  may  surrender  on  satisfaction  of  fine,  id. 
What  cEitnot  be  surrendered,  60. — An  equitable  in- 
terest, 16.— An  authority  or  power;  ifr.— Surrenderee 
cannot  surrender  before  admission,  ib.  Release  of 
condition,  tfl. — Release  by  joint- tenants,  t6.«— Release 
of  right,  ii.— A  person  entering  by  wrong  cannot  sur- 
render, i6.— But  the  person  having  the  right  may  do 
so,  ib.  So  he  may  enter  on  a  person  wrongfully  ad^ 
mitierf  and  surrender,  69. — A  rent  cannot  properly  b^ 
surrendered,  ib. — Who  may  surrender,  lA.-— Who  not, 
ib.  Surrender  by  an  infant,  63.— By  order  bf  Chan- 
cery, 16. — Feme  covert,  ib. — Husband  and  wife,  ii.— • 
Examination  of  wife,  16. — Wife  alone,  ib.  Not  with* 
out  assent  of  husband,  64. — Separate  estate,  ib. — 
What  shall  be  an  assent  of  the  husband,  ib.  Marriage 
a  revocation  of  a  surrender  to  will  by  a  feme  sole,  65. 
-^--Surrender  of  the  husband  no  discontinuance  of  the 
wife's  estate,  ib. — Husband  may  surrender  to  the  use 
of  bis  wife,  4r  ^  contra^  ib. — But  the  lord  cannot  grant 
to  his  own  wife,  ib. — A  joint-tenant  may  surrender 
to  bis  companion,  ib.  Surrender  by  attorney,  65. 
Who  cannot  make  attornies  with  respect  to  the  {)er- 
son,  66. — Feme  covert,  ib. — But  a  feme  covert,  .&c. 
may  be  an  attorney,  ib. — Who  cannot  make  attori^jes, 
with  respect  to  the  estate,  ib.  A  person  cannot  fur- 
render  by  attorney  where  he  cannot  surrender  in  per- 
son, without  a  fpecza/ custom,  67.;  and,  therefore^he 
may  surrender  by  attorney  in  court,  or  to  the  lord  or 

steward  out  of  it,  ib. ;   but  not  to  two  tenants  or  the* 

* 

bailiff,  &c.  without  a  further  custom  to  warrant  it,  68. 
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-i-Hovtr  an  attorney  is  to  be  appointed,  ib.-^Vo'tih  of 
the  power,  ib.  How  the  attorney  is  to  act,  70.  Sun 
render  by  the  attorney  in  his  own  name,  71. — In  th^ 
name  of  his  principal,  t6.— Out  of  court  into  the  handt  of 
the  lord,  ib,\  of  the  steward,  i6.— Rntry  oh  the  roHd, 
<fc.— A  person  is  not  obliged  to  surrender  by  attorney, 
ib.  Nor  the  purchaser  to  accept  a  surrender  feo  made, 
73. — The  Surrender  is  &  relinquishment  of  the  tfe- 
hancy,  t ft.— Where  and  to  whom  it  tnayjje  ftiade,  ibi 
—In  open  court,  aft.-— Entfy  of  such  fturrender  on  tfte 
roll,  ib.  Out  of  court,  74.— Who  may  be  such  a  lord 
as  to  take  a  surrender,  fft.  Surrender  to  a  disseisor  to 
his  own  u«e,  *lb.  TTrfe  lord  may  take  a  surrender  out 
6T  court,  or  even  out  of  Uie  manor,  76.— ^Steward,  ib: 
A  steward  may  take  a  surrender  out  of  the  manor,  77.' 
.^So  he  may  take  a  surrender  by  attorney,  fft.-^ De- 
puty steward,  ifc.— Surrender  to  the  bailiff,  &c.  fft. 
To  tenants  out  of  conrt,  78.  Pre.^entment,  tS.-^Wherf 
requisite,  tft.^i-No  presentment  required  when  tRlfe 
surrender  ift  made  to  the  lord,  and  admission  be  im- 
mediately made,  ift.  So  as  to  the  steward,  8t).  But 
rf  the  surrender  be  made  out  of  towre  and  thi  admiV 
•ion  in,  it  should  be  so  certified,  81.— And  if  the  ad- 
mittance be  out  of  court  aho,  by  th6  persoh  taking 
the  surrender,  yet  it  should  be  certified  at  Ihfe  next' 
conjrt  day,  tft.-*-But  if  the  Surrender  be  niade  to  smy 
othlr  person  than  the  lord  or  steward,  A  preSientment 
is  r^cessary,  ib.  Entry  of  p^efcientmcfnt  on  therollft,  8!2» 
Bylwhom  to  be  certified,  83.  Wiien  to  betYiadfe,  84. 
Want  of  presentment  Stided  in  equity,  85.-^— ?res6ht- 
^(?nt  to  bfe  made,  though  thfe  surrenderor,  &c.  die,  ib, 
-*^TIi«  ttirrcndfer  doci  not  dtrivfe  it>  obligAtbry  powfet 
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fhmi  the  pretentment^  S5.  Rievocation  of  a  lufrehder^ 
67'  Surrender  becoming  void  on  non*  preaentment  wflh* 
i»  time,  the  vendor  must  make  a  new  surrender,  88.<«^ 
The  presentment  muitt  accord  with  the  auncnd^r,  A. 
An  erroneous  entry  on  the  roll  may  be  l^men^^d,  89. 
Surrender  considered  as  a  relinqnishmtat  of  the  estftte^ 
90.-^Under  the  ancient  law  there  were  villeins  who 
could  not  relinquish,  ib.  There  Were  others  who 
might  have  don^«>,  9l.-^A  third  claims  were  ireniov6* 
able  while  they  performed  thett  services,  tA.-^So  a  co*- 
pyholder  cannot  be  expulsed  but  by  reason  of  his  owa 
act,  t'A.  Bothe  may  relinquisii  his  estate,  99.— E^-* 
press  relinquishment,  iA.-^No  use  expressed,  ib.  Re- 
Unquishment,  93.-*The  lands  may  be  again  grtmted  by 
copy,  t&.— -Surrender  considered  as  the  mean  of  con« 
▼eyance,  tA.— -Right  of  the  copyholder  to  transfer  his 
interest,  ib.  Surrender  a  form,  94. — ^On  surrender  no 
estate  pasaes  to  the  lord,  t&.-*^Surrenderor  remains  tr- 
Qatit  till  admission  of  surrenderee,  t&.-*-Aml  the  suf* 
.  rsnderor  may  surrender  to  another  without  t  formal 
'  fevocation,  ib. — No  more  passes  than  to  answer  the  in^ 
tent  6f  the  surrenderor,  ib.  The  residue  continues  in 
him>95.-— f  f  he  limit  to  his  own  heirs  they  shall  be  in  of 
the  old  estate,  t&.'-«-Distinction  in  AHen  &  Patmer  con* 
troverted,  ib^  Surrender  passes  only  what  the  tenant 
has  aright  to  transfer,  98.  Surrenderee  does  not  take 
strictly  aB  a  cestiti  que  use,  99.  Before  admission  he 
Was  said  to  have  neither  vljus  in  re  nor  yet  ad  refn^  100. 
**^^e  could  not  enter  without  consent,  ib.  Nor  main- 
tain trespass^  101.— Nor  surrender  to  another^  i6.--> 
Nor  forfeit,  {6.  But  he  may  now  devise  his  interest^ 
109.    Or«saign  it^  103.-^B«t  his  tdmis^on  aiiall  i*&> 
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late  to  the  date  of  tbe  surrender,  ib^  Lord  is  compel* 
table  to  adroit  according  to  tbe  surrender,  106.  Aii4 
the  surrenderee  shall  be  in  by  the  surrenderor,  100.^^ 
Description  of  surrenderee,  ib.  Limiiationofestatt^s,  by 
what  words,  108.— Heirs, /A.<^ Heirs  of  tbe  body,i&.  St- 
bi  ^  suis^  109. — Sequels  in  right,  ib, — No  use  expressed 
but  explained  by  admission,  ib.  To  A.  generally  be 
shall  take  only  for  life,  1 10.— ^Surrender  to  beconstrued 
as  a  conveyance  at  common  law,  ib. — Case  of  Fisher  & 
Wigg  examined,  ib.  When  a  person  named  only  in 
the  habendum  shall  take,  11$.  Implication,  116*^* 
'Repugnant  clause,  ib. — Of  a  surrender  to  commence 
iufuturo^ib.  Fee  upon  a  fee,  ll(>. — Surrendeioi  oo 
condition,  ib. — Entry  on  the  roll,  t&.— Defeasance^  i^ 
Delay  of  admittance  in  case  of  mortgage,  117. — Ac- 
knowledgment of  satisfaction  and  vacation  of  surren* 
der,  ib. — Acknowledgment  in  court,  ib.  Entry,  IIS. 
—Acknowledgment  before  tbe  lord,  t6.— The  captioa 
certified,  ib. — Entry  of  on  the  roll,  ib.  Warrant  to  var 
cate,  110.  Release  of  condition,  1^. — Release  of 
equity  of  redemption,  ib. — Who  may  take  advantage 
of  condition,  ib. — On  condition  broken,  the  estate  be* 
comes  absolute,  ib.  And  a  re-surrender  will  give  a 
new  estate,  121. — Remainders,  ib. — Rutaiis,  t6.— To 
the  use  of  a  will,  ib.  Entry  of  on  the  roll,  199.— The 
estate  remains  in  the  surrenderor,  t&.— Part  undeviaed 
will  descend,  ib.  Exchange,  1S3. — Ultimate  limit** 
tion  tbe  old  estate,  ib.  An  equity  may  be  deviaed 
without  a  surrender,  1^4. — If  it  be  of  a  devisable 
estate,  ib. — Accession  of  the  legal  fee,  ib.  Who  may 
surrender  to  the  use  of  a  will,  ISa.  Joint-tenant,  190. 
— Presentment  of  a  surrei^der  to  will,  i6.«— The  sur- 
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render  only  emhmces  wliat  the  surrenderor  has  at  the 
tiifi«<jf  such  surrender  made,  19(^.-^Hence  lands  pur-' 
chased  after  surrender  made  will  not  pass,  ib.    Nor 
those  purchased  after  inaking  of  t,he  will,  though'be- 
i&re  fturrender,   l^.-«CoHicil  and  repubtic^ation,  ib, 
SttbseqiseiitiidtoJsston  shralt  operate  by  relation  and  not 
revoke,' bat  atrppoVt,  a  will,. !«.— Will  rtiade  pre*' 
^fhuslif  to  swrremter,  ii.— Testamentary  disposition 
Ofperatea  as  an  appointment,  16.— -And  the  appointee 
sIniH  *e"  in  by  the  sttrmnderor,  ift.     Appointee  dying 
ill  testator's  iife-ti^e,  !«•. — What  shall  be  such  a  will 
aa  to  -paaa  the  cofyhold,  tft.-— Unattested,  ib.    By  pa- 
rW,  130.    Of  ah  equity,  131.— Of  customary  lands,  ib. 
'-^•The  wTO  as  td  form  must  pursue  the  directions  oT' 
tke  Mrrender,  tA.— -If  three  witnesses  are  required,  it 
mDst  be  BO  attested,  ib.    Copyholds  pass  by  a  g;enerhl 
dhrise^  i9^---*S6  they'are  made  subject  ro  detHs  by  k 
general  chtuae,  f&.-fc— Surrender  to  wit)  supplied,  16.    As  oispoti- 
Ito  dWWifen,  133.     Grandchild,  13a    Natural  chitrf;  •j^JlyVow 
138.— Wife,  tft.— Brc«:her  and  sister,  ib.     Nephew  or^t«*««]^ 

*^  will  made 

eotisio,  13P.— Vblunteers,  lA.-— Creditors,  ib.  Surfen-  eflTertuai 
ifer  8up(iiied  for  a  limited  interest,  140.  So  as  to  re-  pij^UJIi, 
iMffidcMio  sons,  &c.  141.     Heir  put  to  hia  election,  •""*"- 

'  ^  '  dert  to 

149.     ^rrender  presumed  by  reac>oti  0^*  possession,  the  utei 
li|4.«»A^ftin8t  whom  a  surrender  shall  be  supplied,  and  sec'^iut. 
a|ait)8rw4iom  not,  ib.    Nefihew,  &c.  145.— -Devisee,  ^;^**^*- 
i^.-^Punehaser  with  notice,  tft.— Assignees  of  a  bauk- 
rirpt,  Ift.— Tenant  for  life,  tt.— Heit,  ifr.— Widow,  ib. 
iMtt  iMtail,  140L-«A  person  having  no  interest  at  the 
tftne  of  contract,  ib. 
Vot.  I.  c 
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CHAP.  IV. 

OP  ENTAILS. 

History  of  entails,  pa^«  147«     Feuds  granted  to  % 
person  and  the  heirs  of  kis  body,  H§.«*-F€iirfiiiii  luwirm. 
t>.*««*Alienaticm  of  an  estate  litpited  to  a  person  aiid 
Mx  hein  of  his  body,  t6.    Progress  of  aiicnation,  IM, 
-^"Crusades,  ib,  -—  Conditional   fees,  ib.      Power  of 
alienation  restrained  with  respect  to  estates  tail,  IM. 
Stai.  de  Do/ns^  199.  Ri^ht  of  atienatiort  restored,  153. 
-^Of  copyhoids  granted  to  a  person  and  the  heirs  of 
hris  body,  t6.     Fee  conditional,  164.    Reasons  a^inst 
applying  the  statute  to  copyiiolds,  155.<-TThose  rea« 
sons  considered,  ib.    Cases  in  which  the  statute  i«  sajd 
fo  apply,  166.    Those  cases  examined,  167«     BiCatea 
tail  known  before  the  statute,  168.    Trust  of  a  copy- 
hio4d  nifiy  be  entailed,  169.    Alienation  of  condrtional 
fees,  160.    Modes  of  docking  estates  tail,  l6l.*^-Reco* 
very,  ib.    Manner  of  suffering  it,  16$«     Entry  on  tb« 
roll,  168.    Forfeiture  and  regrant,  175.    Entry  on  the 
roll,  176.    Surrender,  178. — Grant  of  the  freehold,  ik 
Of  the  legal  estate,  179.«— Case  of  Grayme  &  Grayfke^ 
ib.     Entail  of  a  trust  must  be  docked,  180««^Equitw 
able  recovery,  ib.    Chancery  will  sometimes  aid  in 
case  of  a  trust  entail,  181.      Presumption  that  an 
estate  tail  has  been  destroyed,  189. — Covenant  to  sur- 
render copyholdflr  with   declaration  of  trost  on  mar-i 
fiage,  ib.    Entry  of  the  proceedings  on  the  roil,  180* 
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CHAP,  \. 

bF  REMAINDERS.  EXECUTORY  INTERESTS 

ASD  TRUSTS. 

Linoitatiou  of  reowindera  in  a  turreoder^p^ftf  169.-^ 
Contingent  reinii!ad6r6;^aDd  of  tbe  time  in  wbicii  tbejr 
mu9t  become  vested,  ib.  Admission  of  a  rem^iindep 
man,  \96i  When  a  remainder  sball  come  into  pos- 
aession,  1&7.— *Of  a  surrender  to  commence  wfuiur^f 
a.  HahtndwA  after  aurreuderor's  death,  lys.^ — Btt 
opoD  a  fee,  i6.  Case  of  Sympson  &  Southwood  ex- 
amined, £0$.  Stacker  Su  Edwards^  Wi.  WeUcock  h 
Hammamt;  Britm  &  Cawson;  Taylor  &  Taijior,  905. 
PaulUr  &  CornhiU,  906.^BentUy  &  Delamor^  ib.  An 
executory  interest  may  be  created  by  will,  $10««*-Of 
transferring  or  barring  a  contingi?nt  or  executory  in* 
terest,  t^.'^-Of  veated  remainders,  ib.  Estoppel,  SI  I. 
—Devise,  &c.  ib.  Release,  contract,  &c.  Sie.-^Of  a 
trust  of  oopyholds,  ib.  Declaration  of  trust,  319. 
Implication,  914.  Equity  of  redemption,  i.'ld.-— It&t 
aulting  truil,  i6.-— Estate  pour  autre  vie,  ib,  i  Case  of 
Pytfr  V.  Dyer^  in  Scacc.  £lft  Ooodright  d.  Langjieid  Vt 
Hifdges^  9an. 

CHAP.  VI. 

OF  ADMISSION. 

introduction^  SS(X--*No  one  could  be  placed  in  the 
tenancy  veitbout  tbe  consent  of  the  lord,  ift.-^The 
lord  took  possession  when  the  tenancy  was  vacant,  /ft. 
^^Proclamation  for  the  claimant  to  be  admitted,  ib. 
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Entry  without  proclamation,  SSI.— Relief,  ib.  Pri- 
mer  seisin^  23^ — Adipission  of  the  heir  of  a  copy- 
bolder^,  i^.^Prescntment  of  the  ancestor's  death,  t'A, 
—Entry  of  presentment,  ib.  Of  proclamation  whtre 
the  heir  is  known,  $.'^33.— Presentment,  z7;.— And  pro- 
claiiuitioa  where  the  heir  is  not  knuwn^f//.— default 
of  appearance  recorded,  ib.  Further  prociaQ)atioDS» 
S34,— Seizure,  ib. — Quous(fue^  16.— Provision  by  sta- 
tute in  case  of  infants  and  femes  covert^  ib..  Heir 
within  the  realm  at  tbe  time  of  proclamation,  23d.->^ 
At  the  time  of  tbe  descent,  ib.  Proclamation  bow  to 
be  made,  236.— Necessary  before  seisure,  ih.  Procla- 
mation for  surrenderee  to  be  admitted,  937. — Warrant 
to  seise,  th. — Fntry  on  the  roll,//;*  Form  of  the  war- 
rant, 938* — Return,  ib.  Proclamation  not  made  whep 
the  person  to  be  admitted  is  in  court,  239. — Entry  of 
the  admission,  ib.  Lord  compellable  to  admit,  940. 
— By  bill  in  equity,  ib. — By  mandamus^  ib.  Action, 
&41. — Id  what  cases  the  lord  is  compellable,  ib. — 
Tenant  for  life,  ib.  Corporation,  &c.  242. — Terpior, 
ih.  Heir  at  law,  244. — What  the  heir  may  do  before 
admission,  ib.  Other  person  taking  by  act  of  law, 
law,  247.  Surrenderee,  248.— Admittance  defined,  ib. 
It  is  the  acceptance  of  a  tenant,  ib.  Need  not  be  co^ 
ram  paribus^  249.  But  should  be  notified  at  the  next 
court,  250.  M emorandu?n  of  in  admittance  made  out 
of  court,  231. — Entry  on  the  rolls,  ib.  Admission  out 
of  court,  and  by  whom  it  may  be,  252.  Out  of  the 
manor,  253.  Who  may  admit,  254.-«-Lord,  ib.  Lord 
defacto^  255. — Steward,  ib.  Under-steward,  &c.  256. 
Stranger,  257.  Admittance  by  attorney,  258.— Ad- 
mission how  to  be  made,  ib     Express,  259.— Gran- 
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tee,  959.— Surrenderee,  i.— Manner  of  admitting,  ft. 
—Seisin  and  fealty,  ib.  Entry  on  the  roUB,l;()0.-- Li- 
very of  seisin,  i6.— By  rod  or  verge,  16.— Prop<^.r  and 
innproper  investiture,  ib.  Arbitrary  symbols,  Q61. — 
Coram  paribus^  ib.  The  usual  symbol  should  be  ob- 
served. 269. — Fine,  ib.  Feaity,  563. — Ori|ein  of  its 
iDstitutioD.tfr.  Tenant  at  will  was  not  sworn  unless  hy 
custom,  ^4. — Who  may  take  fealty,  ib. — Who  may 
swear  it»  16.  Not  by  attorney,  96b. — Infant,  fetM  co* 
vcrt^  ift.— Form  of  the  oath,  16.  Fealty  is  sworn  in 
respect  of  the  tenements^  267.  Admittance  by  im- 
plication, €68.  Admittance  is  the  acceptance  of  a  it* 
nant^  270* — Trust,  ib. — Condition,  ib.  Equity  of  re- 
demption, 271.  —  Reversion,  ib.  —  Authority,  ib. 
Guardian^  272. — Survivor  of  joint-tenants,  16.— 
Coparceners  and  tenants  in  common,  ib, — Widow,  8cc. 
ib.  Particular  estate  and  renaainders,  276.— Rever- 
sion, ib.  Surrenderee  of  a  remainder  or  reversion^  277. 
— Joint-tenants,  ib. — Coparceners,  ib.  Tenants  in 
common,  280.-— Lord,  ib.  The  lord  in  admitting  is 
only  an  instrument,  281.  The  surrenderee  is  in  by 
the  surrenderor,  283. — Relation,  ib. 
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OF  MANORS. 

From  ages  remote  and  rude  have  we  de-  iBtrodadorj 
rived  many  of  the  moBt  important  maxims 
of  our  jurisprjudence,  and  the  radicaU  aad, 
perhaps,  the  purer  principles  of  our  polity. 

But  we  are  not  to  estimate  either  the 
civil  or  political  constitution  ofva  nation  by 
its  antiquity,  but  its  wisdom.  Many  are 
tlie  principles,  both  of  policy  epd  jurispru** 
desMe,  wUch,  as  they  are  founded  in  nature, 
must  continue  through  all  periods  invarta* 
blyjust;  while  there  are  others,  of  arbitrary 
imposition,  flowing  from  a  peculiar  state  of 
manners^  or  suggested  by  emergency,  which 
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It  will,  whejv  tHat  ea>ergency  has  ceased,  or. 
the  maan^.of*  a  people  are  meliorated  and 
refipedji-.b^come  the  haud  of  wisdom  to  re- 


If  it  becomes  man  to  concentrate  every 
energy  in  preserving  the  principles  of  recti- 
tude and  liberty,  of  national  safety,  and  of 
individual  peace^  fron^  being  crushed  by 
the  strong  and  unrelenting  hand  of  power, 
or  withered  by  the  blasting  breath  of  an  all- 
[  2  3  contaminating  corruption,  it  should  also  be 
his  care  to  prevent  their  being  frustrated 
and  supplanted  by  a  narrow  adherence  to 
nrbiti'ary  rules:  h^  should  cherish  t^ose 
principles  which  ought  never  to  die,  and  be 
lAiOQld  suffeir  those  to  die  which  w«re  never 
intended  to  Irvft. 

If  the  radical  principles  of  oik  legal  or 
political  system  partake  of  the  barbarity^ 
they  partake  also  of  the  liber^,  of  earlier 
times.  The  arm  of  ihe  savage^  which  re- 
pelled an  outward  enemy,  was  lifted  agaimt 
an  internal  foe.  He  who  had  bat  few  wanta, 
had  consequently  but  little  dependency ; 
and,  by  being  jealous  of  the  power  of  others, 
he  learned  to  preserve  bis  own. 


MANORS. 
We  too  generally  ussociate  the  ideas  of  The  feudal 

fjftein. 

tyitinny  fmd  op|>res8k>n,  of  despotism  and 
sfaivmr,  witii  those  of  the  feudal  systetn. 
Bot  the  feudal  system  originated  in  freedom ; 
•ad  that  system  was  conupted  when  it 
ceased  to  be  free  {a). 

Although  admirably  calculated  for  indi- 
vidual freedom  and  for  national  -strensfth,  it 
-was,  like  other  ancient  systems,  calculated 
more  immediately  for  war.  Inimical  to 
commerce  and  the  arts ;  incompatible  with 
tbe progress  of  improvement  in  after  ages; 
many  of  its  principles  became  gradually  ob- 
solete and  were  lost :  but  laws  founded  on 
those  principles  were  permitted  to  continue, 
when  the  principles  on  which  they  were  [  3  ] 
founded  were  forgotten  or  condemned. 

Hence,  many  of  our  usages  and  laws  ap- 
pear arbitrary  and  needless,  of  uncertain 
itnport  or  of  capricious  imposition,  to  those, 
who,  regarding  them  merely  as  existing 
rules,  are  unmindful  of  the  times  in  which    . 

^^■^■^— h^^^.^^— ^^^  .1-1  I  ■III        ■  ■!  ■     <i      ■  ^— —— ^>p»^ 

(«)  See  Watk.  Inirod.  on  tie  Feudal  Systemy  pre- 
fixed to  Gilb.  Ten.  Walk*  on  De§c.  ch.  l.  f .  K  p.  7* 
o,  (A)  and  ch«  3.  «•  1* 
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their  principles  were  sufgestedi  and  of  the 
policy  which  gave  them  birth.  But  to  the 
history  and  manners  of  the  times  niuat  we 
recur,  to  illustrate  those  laws  which  were 
ordained  in  ages  that  are  past,  and  those 
customs  to  which  we  have  succeeded,  as  it 
were,  by  inheritance;  to  trace  out  their 
origin  and  mutation,  the  principles  whereon 
they  were  founded,  and  their  relation  to  the 
general  system  of  our  legal  polity. 

Tbeprinci-         f  hst  our  leiral  system,  as  it  is  relative  to 

iwf  derived    property,    IS  derived  from   that  which  is 

usually  denominated  the  feudal,  and  that 

the  feudal  system  owed  its  origin  to  the 

gothic  tribes,  seems  sufficiiently  evident(6). 

lu  origin  and      In  rude  ages  the  individual  is  generally 
v^ognm.       found  to  be  free.   The  nation  is  an  aggregate 


of  freemen,  associated  for  general  protection 
and  defence :  though  each  has  a  kind  of  ia- 
dividual  independency,  each  forms  a  part  of 
a  great  whole :  each  is  amesnable  to  society, 
and  each  is  a  composite  portion  of  the  state* 


^•^ 


{b)  See  Waik  qIm  mprt. 
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Man  ift  guided  by  &cts  before  be  reasons 
abstractedly.    ^ Authority  over  individuals, 
and  property  in  tbe  soil  they  inhabited,  were 
not  to  be  vested  in  this  or  in  that  individual, 
but   \a  the  society  which   the  aggregate    [  4  ] 
fbroied.  Property  and  power,  therefore,  were 
lodged  in  society;  but  society  was  an  ab* 
street  idea.     It  was,  consequently,  requisite  Tbe  kin^  wm 
that  society  should  be  repreaenied;    and  utive  of  to- 
hence  arose  the  chief  political  person  of  the  ^   '* 
state  (c).     As  society  was  entered  into  for 
general  defence  and  individual  protection, 
aome  one  was- necessary  to  lead  forth  armies, 
te  adtniaister  justice,  and  to  apportion  lands. 

But,  in  early  times,  a  nation  Irequently 
consisted  not  only  of  an  aggregate  of  in- 
dividuals, but  also  of  an  aggregate  of  smaller 
states:  it  was  composed  of  an  assemblage  of 
families  or  tribes.:  it  was  a  federal  union  of 
originaliy  independent  clans ;  each  of  which 
ooDtinued  distinct,  though  their  unity  for- 
med the  state. 


(c)  See  Wmtk.  on  DtacenU^  c.  I.  s.  I*  p.  7*  n.  (/).  c. 
3. 1. 1,  p.  92.  Ibc.  R^JUcU  on  Goo*  s.  5.  p.  66.  &c.  and 
•D  Hie  PtuM  SfHemf  pref.  to  GUb.  Ten.  &c. 
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And  the  lord  Eacb  horde  or  clan,  notwithataadtng  its 
union  with  others,  was  ^9  far  as  related  to 
the  persons  composing  it,  in  itself  a  nalioo. 
It  had  its  representative  who  conducted  the 
'  people  to  war,  and  who  administered  justice 
among  them  in  peace.  He  frequently  sue** 
ceeded  by  inheritance  {d) ;  not  indeed  by 
right,  but  by  custom :  for  mOst  of  thcae 
clans  were  families  derived  from  a  common 
parent,  in  which  the  paternal  authority  Was 
not  perhaps  wholly  effaced.  But,  when  $e« 
[  5  ]  veral  tribes,  originally  independent  on  each 
other,  confederated  and  composed  a  general 
society,  the  representative  of  that  society, 
whether  its  powers  were  to  be  vested  in  an 
individual,  or  delegated  in  portions  to  many, 
must  necessarily  have  been  chosen  by  the 
united  clans. 

When  the  northern  nations  abandoned 
their  native  plains,  and  over-ran,  and,  at 
length,  settled  on  the  ruins  of  the  Roman 
power,  these  principles  and  usages  were 
observed.      The  great  chief  of  the  united 


(d)  Vide  Tacit,  de  Moribus  Germ,  c,  7.     And  ttt 
Sulliv.  sect.  3.  p.  27,  S.      fV<Uk.  B^eK  <m  G^.  96, 
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states  was  the  ^neralissi oio  of  the  emigrat- 
ing army;  and  each  claa  or  famity  was 
marched  under  the  baoaers^  and  afterwards 
settled  under  the  protactioo  of  its  respective 
chieftain  or  lord. 

On  a  country  or  district  being  conquered, 
the  confederated  tribes  composing  thu  gene- 
ral army,  or  the  confederated  barons  or  in- 
dividuals who  composed  an  invading  and 
adventuring  party  under  the  direction  of 
their  original  or  elected  (e)  chief,  became 
entitled  to  their  portion  of  the  spoil. 

The  victorious  army,  or  party  of  adven- 
turers, howeyer  numerous  or  however  few 
the  component  individuals,  was  a  social  and 
connected  body  ;  and  its  representative  was 
its  conducting  chief.  The  conquered  dis-  Difitionof 
triot  was  the  property  of  the  social  body; 
and,  on  its  division,  each  person  entitled 
held  his  allotted  portionvof  the  state.     The    [61 


(f)  BaulainvilHers  Etat,  de  la  France^  torn.  1 .  Mem. 
Ifistor,  15.  LacombS  Abregi  Chronohgique  de 
riKitoire  du  Nord^  Hist,  de  DannemarCf  an.  772 « 
toBi.  1*  p«  49.    fFutk*  Oft  Dem:.  c.  S.  1. 1  •  p.  94. 


^ 
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•  chief  represented  that  state;   end  the  in* 

dividual  held  his  portion  of  bis  chief.  The 
first  division  was  to  be  among  the  clans,  or, 
in  the  case  of  small  parties,  among  the  4ndi* 
vidua!  adventurers,  under  certain  services  ; 
and  these  portions  allotted  were  held  im« 
TeaantiAi  mediately  of  the  state:  the  persons  to 
^^'^^  whom  they  were  allotted  were  the  tenants 

M  capiie  of  after  days.  The  portion  of 
country  assigned  to  a  clan,  was,  in  the 
same  manner,  vested  in  the  leader  or  chief- 
tain of  such  clan :  these  chieftains  were  the 
Mum  lovdt*  barons  of  the  state.  Each  of  these  por- 
tioned out  the  allotment  he  received  among 
his  immediate  followers  ;  who  also  divided 
parts  of  their  shares  to  others  who  were  de* 
pendent  immediately  on  them.  Thes^  in* 
ferior  chiefs  were  those  who  afterwards 
were  denominated  the  mesne  lords. 

Dfaemef.  What  remained  unallotted  by  the  king, 

or  the  respective  chieftains  or  lords,  was  said 
to  be  in  his  demesme^  or  in  his  immediate 
possession  and  use.  These  demesnes,  if 
not  suffered  to  lie  waste,  were  cultivated  by 
his  own  servants,  or  granted  out  in  small 
allotments  to  persons  who,  not  being  free- 
men, had  no  title  to  a  share  on  the  former 
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dirision;  and  these  altotmeiits  were  re- 
sumable  at  his  pleasure ;  for  so  dependent 
and  servile  was  their  state,  being  moady  the 
captivated  natives  of  the  countries  which 
were  over-ran  (/),  that  they  were  not  only 
iDcapabie  of  a  durable  property,  but*  were 
themselves  considered  as  the  property  <^  [  7  ] 
their  lord*  In  after-times,  indeed,  many 
who  were  free  in  their  persons  accepted 
these  gifts,  under  services  denominated 
viUem  or  Imse  services;  but  these  were 
frequently  such  as  were  expelled  from 
their  free  possessions,  by  the  strong  hand  of 
turbulency  and  oppression,  and  driven  by 
necessity  to  accept  what,  iih  better  days, 
would  have  been  considered  as  derogatory 
to  a  freeman  {g). 

Thus  part  of  the  portion  allotted  to  the 
king  or  lord,  was  held  by  his  followers  in 
frank-tenure,  under  certain  services  and  re- 
turns, and  part  remained  in  liis  hands, 
dther  waste,  or  cultivated  by  his  villeins  or 


(/)  And  see  Britt.  cap.  3\.de  Naifte. 
ig)   Bract.  Tr.  I  lib.  4.  c.  2S.  h.  5.      FUia,  lib.  1. 
c.  8.  B.  2.    Britt  c.  66.    FitA.  Abr.  Prescript. 
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meaner  dependants.  The  whole  territory 
of  the  lord  was  denominated  bis  manor  or 
barony,  his  honour  or  lordship,  according 
to  the  language  of  the  day. 


Etymology 
of  the  tetm* 


[8] 


'  Many  and  discordant  have  been  the  cao* 
jectures  on  the  etymology  of  the  term  mamor 
(A).  But  that  which  appears  the  moat  just, 
iSt  that  the  term  is  derived  from  the  French 
rnent^,  which  signifies  to  govern  or  to  guide ; 
because  the  lord  of  a  manor  has  the  guid- 
ance and  direction  of  all  his  tenants  within 
the  limits  of  his  territory:  '*  and  this/' 
says  Sir  Edward  Coke,  '*  1  hold  the  most 
probable  etymology,  and  most  agreeing  with 
the  nature  of  a  manor ;  for  a  manor  in  these 
days  signifies  the  jurisdiction  ^nd  royalty 
incorporate,  rather  than  the  land  orscite  (i).'' 


(h)  See  Spelm.  Gloss*  voce  Manerium.  CatoeiL  v* 
Manor,  Co*  Copyh.  8.  31.  TV.  p»  51-2.  Bo^ltunviL 
Etat,  de  la  France,  torn.  1.  p.  41.  WhiL  Manch.  b. 
1.  c.  S.  s.  3. 

(t)  Co.  Copyh.  8.  41.  p.  52.  Thus  the  term  manor- 
hood  occurs  in  old  custumals,  especially  in  those  of  the 
north,  and  is  used  in  this  sense:  '<  And  he  furdier  saith 
that  the  privileges  of  the  game  of  fishing,  fowling^ 
hawking,  and  hunting  within  the  said  forest  and  park 
f of  Stanhope)  with  the  manorhood  of  the  inhaHtanis 
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Tbi9  etymology  mpat  certainly  accords  Judicial 
.with  the  nature  of  the  thing.  The  chief  or  \o^^ 
prince,  io  most  ag^  and  nations,  possessed 
the  civil  i%itb  the  military  power,  -  The 
baron  led  his  teuanfs  to  war,  and  he  ad-^ 
ministered  justice  among  them  in  peace. 
His  jurisdiction  was  commensurate  with 
his  territory.     His  tenants  assembled  in  his 

'  hall,  where  justice  and  equity  were  dis* 
peosed.  This  court,  called  the  hallmote  {k)  coortbaroo. 
from  the  place  in  which  it  was  held,  or  the 
court  baron  from  the  territory  to  which  »t 
belonged,  was  absolutely  incident   to   the 

.  manor.  It  was  of  its  very  essence:  it  ap- ' 
pertained  to  it  of  necessity.  It  was  insepa* 
Table  from  the  barony;  which  could  not 
even  exist  without  it.  And  the  suii  of 
couri^  or  the  obligation  of  attendance,  was 
also  inseparably  incident  to  the  feud. 

In  this  court  the  suitdrs  were  judges  {/) :    [  g  1 
the    freeman    could   only  be  tried   by  his  Trial  hj 

peen. 


wUhm  the  patuh  of  Stanhope^  belong  to  the  bishop  of 
IhirhafHS  forrester  for  the  time  being.'*  JDeposUion 
reiative  to  the  customs  of  Weardale  in  Durham,  A.  D. 
1595. 

(k)  See  Spelm.  Gloss,  voce  Halmote,  and  4  Inst*  268. 

(i)  Co.  Lit.  58.  b.     4  Inst.  268. 
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peers  (m),  his  equals,  his  fellow  frank- 
tenants.  Hence  if  the  lord  had  no  tenants,  . 
by  reas6n  of  escheat  or  the  like,  ht-  bad 
none  over  whom  to  exercise  jurisHii^tioii. 
If  he  httd  but  one  tenant,  that  one,  having^ 
no  peer,  had  no  judge;  and  consequently 
he  appealed  to  the  court  of  the  lord  imme^ 
diately  above.  Hence  we  iind  in  our 
books,  that  if  there  are  not  two  frank 
suitors  at  the  least  (n),  the  court  baron  can^* 
not  be  held,  and  consequently  that  the  manor 
is  destroyed.  But  it  should  seem  that  there 
must  be  mare  than  two  frank  tenants  hold-  ' 
ing  of  the  manor,  to  enable  the  lord  to  hold 
a  court  ♦ ;  for  otherwise,  if  one  of  those 
two  was  the  plaintiff,  and  the  other  of  those 
two  the  defendant,  the  lord  would  be  under 


{m)  Magna  CartOt  c.  99*  Vide  Ltudm^o^tM  CodL 
Ltg.  Jniiq.  679-  U.  Laugob.  Tk.  8.  aud  Speinu  CUos^ 
voce  Parti  CuruB  if  Parium  Judicium. 

(n)  JBro.  C<mrt.  Bau  pL  23*  CompriiCf  pK  3 1 .  Eiich* 
4.  a.  3  Dumf.  and  Ea^U  445.  Qhner  v.  Lmmu 
S  Ld.  Raigm.  863-4.  Timkm  ▼•  Croker. 

*  There  must  be  twelve  to  try  issues.  See  Kiich. 
113.  a.  and  b.  Co.  lit.  155.  a.  n.  (3).  Cro.  Car.  969. 
1.  Ron.  Ahr.  564.  Cuitomt.  I.  pi.  17.  Tr.  17*  Edw.  3. 
pi.  40.  f.  44*  a. 
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CM>iae  difficulty  to  try  them  by  their  peers (o). 
Upon  the  continent  indeed,  at  a  certain 
period,  the  lord  who  bad  not  a  sufficient 
number  of  peers  for  the  purpose,  might  [  10  ] 
have  borrowed  or  hired  a  few  of  the  lord 
paramount  (/;);  but  as  he  could  not  com* 
pel  the  peers  he  had  borrowed  to  give  judg- 
menty  it  seems  that  the  circumstance  stood 
him  but  in  little  stead.  Hence;^  perhaps, 
the  practice  so  soon  declined. 

If  the  party  was  dissatisfied  with  the 
judgment  of  his  peers,  he  might  have  ap» 
pealed  them;  that  is,  he  might  have  fought 


[o)  The  truth  seems  to  be  that  there  should  be  so 
man  J  fralhk  teoantSy  as,  in  case  of  an  a<r*t]on»  to  leave  a 
plurality  of  su  itors  to  sit  as  j  udges  iu  the  cause.  There 
is  an  instance  in  the  register,  f.  Jib.  and  12  b.  of  a 
cause  being  removed  otit  of  a  court  baron,  by  reason  of 
there  being  but  four*  suitors  there.  See  the regtstin', 
11^  sup,  and  Bro»  cause,  a  remover plee,  ifc.  pi.  35.  and 
see  ako  Britt.  cap.  ISO.  de  Court  de  Baron,  f.  274.  b. 
«75.  a.  T.  17.  Edw.  3.  pi.  40.  f.  44.  a. 

(p)  Montesq.  Esp.  des  Loix,  lir.  28.  c.  27*  &c. 

*  Id  the  manor  of  Dymock,  in  the  ooonty  of  GHoocester, 
there  nuft  be  three  benchers  of  the  (iree-saitorf  at  the  ieast> 
or  no  court  can  be  boldeo  t  and  this  by  ancient  cttttom.  See 
JppeniiXf  No,  L  Cuitoms  ^Dymeck. 
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tlMm;  he  niigbt  have  dared  them  toth# 
combat,  and  appealed  to  Uie  decision  of 
fa^ven.  if  he  did  not  appeal  till  judgment 
was  pronounced,  he  was  (>Uiged  to  fight  the 
whole  bench  {p).  And  it  is  obaervHble 
tkaX  their  sense  of  honour,  and  of  their  own' 
ioifyortfince  and  Independency  was  such  that 
the  lord  could  not  (and  cannot  even  ik>Wj 
in  thisnaiioD,  unless  uarranted  by  ciistom,) 
(9)  compel  the  tree^suitors,  as  between 
party  and  party,  to  be  sworn  ^  this  would 
have  been  to  call  their  honour  in  ques- 
tion *.  Hence,  perbaps,  the  suitors  in  n 
court  baron  are  cstlled  the  homage  or  Ao- 
magers,  or  benchen^  and  not  thejfur^,  to 
this  day. 


Customary  Again,,  the  lord  had  a  court  for  his  vil- 

leins  (r),  who  belcl  at  his  will  by  copy:  for 


(p)  Moniesq,  Etp.  dei  Loix^  liv.  28.  c.  27.  &c. 

iq)  2  Imt.  142.  Bro.  Court  Bar.  3.  and  83.  See 
also  Stat.  53.  Hen,  3.  cap.  22.  aiid  compare  with  2 
InsL  49-  a«  and  Mag.  Cart,  c.  29-  and  ante  p.  [9.]  (in). 

*  So  the  peers  of  the  realm  are  not  sworn  in  giving 
Judgment  at  this  day.  2  Inst.  49. 

(r)  The  cBuri  ba9'&n  is  frequently  called  by 
and  other  ancient  writers,  **  la  cmtrtdaframcks 
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the  suitors  in  the  court  baron,  could  not  [  H  ] 
notke  tbe.claims  of  the  vilkins  who  vr ere  of 
a  different  order  of  men.  In  the  court  of 
Che  copyholders,  or  costomaiy  court,  as  it 
was  frequently  called,  were  all  matters  re* 
ktive  to  the  tenements  heki  by  copy  trans- 
acted. But  the  copyholders  not  being  ori«> 
giually  free  in  their  persons,  nor  holding  by 
frank  tenure,  were  not  entitled  to  be  tried 
by  their  peers.  The.  lord  himself,  or  his 
steward  who  sat  for  him,  was  the  judge  of 
their  court  (s):  they  were  his  villeins,  and 
dependent  on  his  will.  As  they  were  be«> 
holden  to  his  favour  for  their  lands,  so  he 
might  have  resumed  those  lands  at  his 
pleasure.  To  this  court,  however,  the 
copyholders  owed  suit  as  the  free  tenants 
did  to  the  court  baron ;  and,  like  the  latter, 
Were  denominated  the  homage:  not  indeed 
that  the  copyholder  ever  did  homage  ex- 


or  the  court  of  the  free-men:  (See  Brt'r/.  cap.  120.  fol. 
175.  a.)  a»  contradistingmshed  from  the  customary 
court,  or  the  court  of  villeins.  •  "  The  court  baron,  id 
est,  the  court  of  the  freeholders.'*  Dugd,  Origines, 
«a.  9.  p.  25.    See  also  4  Co.  36.  b.  Co.  Lit.  58.  a. 

[s]  XJo.  Lit.  5S«  b.  See  Watk.  No.  Ixxxviii,  Ixxxix, 
czi,  to  Gi/6.  Ten,  p.  432.  &:c.  447*  &c. 


^ 
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presaly,  as  the  fntok  tooant  did,  on  acoed*' 
ing  to  the  tenancy ;  for  hooiaf  e  could  only 
be  dooe  by  a  freeman.  For  to  what  pur* 
pose  could  it  be  to  make  the  copy  holder  sayj 
^*  I  become  your  man  from  this  time  forth»'' 
when  he  was  the  lord's  man  already  by 
xeason  of  hia  villeinage  }  And  in  after  days, 
when  those  who  were  free  in  their  persons 
accepted  lands  to  be  held  by  copy,  they 
were  still  only  tenax^ts  at  will.  It  should 
seem,  therefore,  that  they  were  so  called  in 
the  customary  court  by  way  of  analogy  to 
^e  homage  in  a  court  baron,  and  that  the 
term  was  derived  from  the  latter  court. 

[  1$  ]  Having  thus  cursorily  remarked  on  the 
origin  of  manors,  we  may  proceed  to  inquire 
into  the  possibility  of  their  creation  at  this 
day;  and  into  the  means  by  which  they  may 
be  divided,  suspended,  or  destroyed* 


manors. 


Creatioa  of  With  respect  to  the  first  branch  of  our 
inquiry,  it  is  very  generally  laid  down  as 
law,  that  a  manor  cannot  be  now  created  (/). 


(I)  Bro.  Campriie.  31.    2  RoU.  Air,  1«0.  Jfi 
(A).  Kiieh.  4.  a.    S  Bi.  Com.  93*  ch.  6.     Cro.  ElU. 
38.    Morris  v,  5ifitlA. 
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By  the  statute  of  fuia  emptarei  femtrvm, 
(ii)  the  lenatito  of  common  lords  were  pro« 
hibtted  firom  grsfnting  any  part  of  tbeir  lands 
IB  fee,  to  beheld  of  themselves;  bat  whe^ 
tber  they  aliened  the  whole  or  a  part,  (for 
that  act  enabled  them  to  alien  the  whole,) 
the  feoflise  was  to  hold  immediately  of  th€ 
lord  abore. 

However,  the  statute  of  quia  emptor es  did 
not  extend  to  the  tenants  m  capite  of  the 
king;  and  eonsequently  it  should  seem, 
from  the  statute  de  prerogaliva  regis  (»), 
that  they  might  have  aliened  part  of  their 
lands,  even  without  licence,  and,  from  what 
appears,  to  have  been  held  of  themselves, 
till  the  17th  of  Ed  ward^the  Second ;  so  that 
safficient  was  left  to  answer  the  services 
dtie:  but  yet  the  statute  34  Ed.  III.  c.  15- 
was  afterwards  enacted,  confirming  the 
grants  made  by  such  tenants  in  the  time  of 
Henry  the  Third,  but  saving  the  preroga- 
tive of  the  king,  of  the  times  of  his  grand-  [  13  ] 
father,  his  fiither,  and  of  his  own  time« 

(m)  is  Ed.  U  Wetfinu  3. 
{w)  17  Ed.  2«  ft.  1.  cap.  6. 

C 
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Now  the  statute  of  quia  empi^res  terrarum 
is  expressly  confined  to  alienations  in'  fee 
simlpe  {x).  And  it  is  acknowledged,  that  if 
a  person  at  this  day,  seized  in  tee-simple, 
give  lands  to  another  in  tail,  or  for  life,  the 
donee  in  tail  or  grantee  for  life  shall  hold  of 
the  donor  (y).  Here  then  is  a  tenure  con- 
fessedly created.  If  a  person  seized  in  fee- 
siniple  of  a  thousand  acres  of  land  which  are 
held  by  hioi  of  a  single  lord,  should  grant  out 
,  certain  portions  of  such  land  to  twenty  per- 

sons for  life,  which  he  certainly  would  be 
warranted  in  doing,  it  may  be  asked  would 
he  not  have  a  manor?  The  grantees  are  fiu 
tenants;  they  are  not  tenants  to  the  lard 
above.  In  answer  to  this,  it  is  said  (2)  that 
though  he  may  create  a  tenure,  he  cannot 
create  a  manor:  for  a  manor  cannot  be  with- 
out a  court;  and  a  court  cannot  be  but  by 
continuance  time  out  of  mind.     But,  says 


{x)  '*  Et  Bciendum  est  quod  istud  itatntum  tenet 
locum  de  terris  venditis  tenendis  in  feodo  shnpUeitef 
tantum*'^  Cap.  3. 

(y)  Lit.  8. 19.  Co.  IM.  23.  a.  143.  a.  PerL  s.  637. 
Ftizk.Abn  tit  Avawrie,  pi.  31. 

{z)  Bro.  Comprise.  pK  31«  3  Rol.  Abr.  Mam/or^  (F) 
/•  121-2.  &C. 
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Sir  Martin  Wright  (a),  it  is  an  obvious  ob- 
jection to  this  reasoning,  that  the  like  reason- 
ing might  have  prevented  any  manors  at  all. 
And  another  objection  to  this  reasoning  is, 
that  if  it  be  absolutely  necessary  that  a  court  C  ^^  ] 
should  have  existed  time  out  of  mind,  the 
manor  to  which  that  court  belonged  must 
necessarily  have  existed  time  out  of  mind 
also ;  and  if  so,  what  becomes  of  the  doctrine 
that  manors  might  have  been  created  by  a 
tenant  of  a  common  lord  till  the  statute  of 
quia  emptoresj  or  by  a  tenant  in  capiie  of  the 
king  till  the  34th  of  Edward  the  Third  > 

For  the  truth  seems  to  be,  from  the  very 
nature  of  the  thing  as  well  as  from  histori- 
cal facts,  that  the  court  was  dependent  upon 
the  manor,  and  not  the  manor  upon  the  court. 
The  manor  was  the  principal ;  the  court  was 
only  an  incident.  On  the  creation  of  a  ma- 
nor the  court  baron  followed  of  necessity. 

With  respect  to  the  tenant  tfi  capite^  was 
the  Stat.  34  Ed.  3.  a  repeal,  ex  necestitate, 
of  the  sixth  chapter  of  the  statute  de  pre- 


(a)  Ten.  158,  9*  n.  (h). 
C« 


"1 
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T0gaiiva  regi$?  Upon  the  supposition  that 
it  was,  it  does  not  follow  thai  the  tenant  in 
capiu  might  not  hav^  ?3AcneA:mith  licence. 
Even  the  8t«t.  fuia  cmpfoT^^ought,  it  is  said^ 
(6)  have  been  dtspensediwith  by  the  lord : 
and  the  king  was  witjiin  that  statute  when 
the  lands  aiieoied  .livder  it  were  held  of  hiin 
m  C0p%l0  ut  de  homrey{c)  though  he  was  not 
bound  when  they  were  held  in  capite  ut  de 
corona  (d).  It  does  not,  therefore,  seem  to 
follow  of  necessity  that  the  creation  of  ma- 
nors must  have  ceased  in.  the  reign  of  Ed^ 
ward  the  finst.  For  though  it  is  true  that  it 
is  essential  to  a  manor  that  there  be  tenants 
who  hold  of  the  lord,  yet  the  position,  that, 
by  the  operation  of  the  statutes  we  hav« 
cited,  no  tenant  in  capite  since  the  accession 
of  Edward  the  first,/  and  no  tenant  of  a 
common  lord  since  the  statute  of  quia  emp^ 
tores  can  create  any  new  tenants  to  hold  of 


(6)  See  Bro.  Ten.  pi.  2.  F.  N.  B.  91 1 . 1. 

(c)  WrighfsTen.lGt. 

(d)  See  GHb.  Ten.  59.  and  Waik.  n.  (i).  King,  Sec. 
might  licence  to  alien,  and  so  a  tenure  be  created.  Bro» 
Ten.  66.  wbieh  lefera  toBN.B.  9U.[L1  which  see. 
Licence  was  granted  by  Queen  Eliz.  to  Henry  Neville, 
to  alien  lands  in  Mayfield  to  be  held  of  himself. 
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himself  (^),  appears  diametrically  contrary  to  [  15  ] 
feet:  unless,  indeed,  we  suppose  that  it  be 
absotutety  essential  to  the  very  existence  of 
a  manor  that  the  tenants  should  be  tenants 
in  fee :  the  necessity  of  which  the  whole 
history  of  feuds  and  the  present  system  of 
copyholds  seem  most  completely  to  negative* 
But  granting  even  that  the  tenants  must  ne- 
cessarily have  held  in  fee,  it  appears  that 
the  tenant  in.capite  might  have  aliened  in  fee 
with  licence  after  the  passing  of  the  latter 
act».  ' 

However,' as  our  immediate  consideration 
of  the  creation  and  progress  of  manors  is  re- 
lative more  particularly  to  the  doctrine  of 
copyholds,  it  may  suffice,  without  at- 
tempting to  reconcile  each  position  with 
principle,  to  remark  that  it  should  seem  to 
be  laid  down  as  law,  in  a  way  not  now  to  be 
disputed,  that  no  such  manor  can,  at  this  day, 
be  created,  of  which  a  copyhold  con  be  held. 
A  copyhold  must  be  held  ^'  according  to  the 
custom  of  the  manor/'  and  a  custom,  it  is 


t^  See  2  fl/.  €omm.  92.  ch.  6, 
♦  Vid.  iupr>  note  [d). 
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said,  must  be  from  time  whereof  the  me- 
mory of  mao  18  not  to  the  contrary.  Though 
a  person,  therefore,  may,  at  this  day,  create 
.  a  tenancy,  yet  he  cannot  at  this  day  create  a 
custom:  and  if  he  cannot  at  this  day  create 
C  16  ]  a  custom,  he  cannot  at  this  day  create  a 
manor  of  which  copyholds  may  be  held  *• 


*  The  efficient  cause  of  a  manor  in  expressed  in 
these  words,— 0^  long  continuance.  Hence  it  is,  that 
the  king  himself  cannot  create  a  perfect  manor  at  this 
day :  for  snch  things  as  receive  their  perfection  by  the 
continuance  of  time,  come  not  within  the  compass  of  a 
king^s  prerogative;  and,  therefore,  the  king  cannot 
grant  freehold  to  hold  by  copy,  neither  can  the  king 
create  any  new  custom,  nor  do  any  thing  that  amount- 
eth  to  the  creation  of  a  new  custom.  Co.  Copyh*  s.  3 1  • 
Tr.  45,  &c.  And  as  the  king  can  do  nothing  which 
amounteth  to  the  creation  of  a  new  custom,  so  a  com- 
mon person  can  do  nothing  which  amounteth  to  the 
creation  of  a  new  tenure,  p.  47*  He  then  distinguishes 
between  a  perfect  tenure  (or  fee  simple,)  and  an 
imperfect  one,  (or  for  life,  &c.)  48. ;  and  so  on  to  the 
circumstance  of  the  court-baron.  49.  Grant  of  a  manor, 
see  Hob.  170.  A  manor  lying  in  three  vills, — grant  of 
in  two  vills, — that  which  is  in  the  third  vill  will  not 
pass.  See  Brooke^  Grant,  88.  and  Donct  26.  Q'r. 
What  becomes  of  the  proper  manor  ?  Shall  the  grantee 
have  it;  or,  shall  it  remain  to  the  grantor;  or,  is  it  #x. 
$ingui$hed  as  to  the  two  vills  granted  ? 
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A  copyhold  cannot  be  granted  "  according 
to  a  custom''  wbicb  does  not  exist. 

And  wherefore,  it  may  be  asked,  then 
urge  these  objections  to  the  propriety  and 
justice  of  a  doctrine  which  it  would  be 
needless  to  combat?  To  remind  the  stu-* 
dent  that  it  is, bis  duty  to  think  and  to  rea- 
son for  himself.  That  if  he  implicitly  ac- 
quiesces in  what  is  absurd  or  unintelligible, 
he  adopts  it,  and  makes  it  his  own ;  but  that, 
if  after  investigation  he  is  obliged  to  submit, 
be  should  regard  it  as  the  absurdity  of  others 
which  he  is  not  to  answer  for,  but  to  mark. 


The  law  relative  to  the  divUian  of  a  manor  Dimion  of 

mftDon* 

seems  to  be  involved  in  still  more  uncer- 
tainty and  doubt. 


Before  the  statute  of  quia  emptores  terru'^ 
runt,  as  a  manor  might  have  been  created,  so 
it  might  have  been  divided ;  and  the  number 
of  manors  of  consequence,  encreased  (/). 
But  if,  according  to  the  doctrine  before  no- 
ticed,  a  manor  could  not  have  been  created 


(/)  Vide  M.  8.  Ed.  2.  f.  250.  ilfayw.    Kitch.  4.  ft. 
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since  the  passing  of  that  set,  by  a  tenant 
of  a  common  lord,  it  sliould  seem  to  fol- 
low, that,  since  the  passing  of  that  act,  a 
manor  cannot  be  divided  into  separate 
manors,  by  the  tenant  of  a  common  lord,  aa 
such  division  would  be  a  multiplication  ia 
effect  *•  However,  a  distinction  has  verj 
properly  been  made  between  a  division  by 
act  of  law,  and  a  division  by  act  of  the  par^* 

4 

It  appears  to  have  been  acknowieged  by 

[  17  ]    the  ancient  books  (^),  and  often  recognized 

by  later   authors  (A),  that  a  manor  might 


*  And,  as  a  manor  cannot  be  divided,  by  the  act 
of  the  party,  into  two,  so  two  manors  cannot  be  united 
into  one.  Co.  Copyh.  s.  31.  Tr«  47-S.  and  aae 
Piawd,  Qu^rictt  Q^.  65.  Grant  of  the  manor  of  A« 
except  lands  in  B. :  the  copyholds  in  B.  cannot  be 
granted  by  the  owner  of  the  lands  in  B.,  there  being  no 
m^nor  of  B.  Cro.  Eliz,  442.  Bright  v.  Forth.  "  A  ma- 
nor cannot  be  severed."  Per  Glanville,  Cro.  Eliz.  443. 

ig]  M.  17.  Ed.  S.  pi.  10^.  f.  72*  h.  Pasah.  9  Ed^  4. 
pi.  18.  f  .5.  a.  Trill.  12  Htn.  4.  pi.  13.  f.  25.  b.  Mitk^ 
1 1  Hen.  6.  pi.  10.  f.  26.  a.  Trin.  26  Hen.  8.  pi.  15. 
f.  4.  a.  and  vide  ilfad.  Baronia  Anglican  b.  !•  c.  3.  p. 
39.  59. 

[h)  4  Co.  S6.  b.   6  Co.  64.  a.  &c. 
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have  ben  divided,  subsequently  tathe  stat 
quia  empiartSj  by  mH  of  law.  As  if  a 
manor  descended  to  several  coparceners, 
and    such    coparceners    made     partition, 

each  should  have  had  a  manor,  in  case  part 

* 

of  the  demesnes  and  services  were  allotted 
to  one  and  part  to  the  other  (i).  But 
though  the  manor  Joaight  have  been  dividedi 
the  imcmctf  could  not  have  been  so ;  as  if  a 
tenant  held  by  rent  and  certain  other  ser* 
vices,  and  the  coparceners,  on  partition, 
apportioned  the  rent  and  services,  neither 
could  have  avowed  without  the  other  (it). 

With  respect,  indeed,  to  jomt-tenantr,  it 
is  said  that  the  manor  shall  not  be  divided 
as  in  cases  of  parceners;  as  joint-tenants 
come  in  by  purchase  (/) ;  though  Andenon 
thought  there*  was  no  difference  between 
them  (in). 


(i)  Vide  TVin.  96  Htn.  8.  pi.  16.  f.  4.  a.  &c.  ai 
in  [g). 

{k)  MUh.  17  E4.  S.  pi.  109.  f.  79.  b. 

(/)  Cr^  EHm.  3§.  per  Perknsi  J.  in  Mwrtii  r.  Shmtk 
it  Paget,  and  I  Lem.  97.  8.  C. 

(m)  1  Le0iu  9S. 


«5  MANORS. 

But  whether  a  manor  can  be  divided  by 
the  act  of  the  party  does  not  appear  to  be  by 
any  means  settled.  Most  of  the  ancient 
oases  are  relative  to  acts  of  law ;  and  most  of 
the  modern  ones  are  deductions  from  them. 
C  18  ]  In  Sir  MoyU  Fmehe's  case  (u),  a  distinc- 
tion was  taken  between  acts  of  law  and  of 
the  party:  and  Sir  £dward  Coke  affirms,  in 
a  note  to  MelwichU  case  (o),  that  a  lord 
cannot  by  bis  own  act  make  of  one  and  the 
same  manor,  at  the  common  law,  sundrv 
manors  consisting  of  demesnes  and  free- 
holders •.  There  is,  however,  a  great 
contrariety  of  opinion  on  this  point,  as  may 
be  seen  in  the  books  cited  in  the  margin  (;>). 


(fi)  6  Co^  63.  a. 

(o)  4  Co.  26.  b.  and  see  GUh.  Ten.  210-12.  and  6  Co. 
63.  a. 

*  Manor  of  C.  extending  over  C.  and  B.-— Reco- 
very of  the  manor,  excepting  the  lands  in  fi.  and  in  B. 
were  copyholds,  demesnes,  and  services  ;—resolved» 
that  copyholds  could  not  afterwards  be  granted  in  B* 
See  Cro.  Eliz.  442.  Bright  v.  Forth. 

(p)  GUb.  Ten.  210-12.  Cro.  EUx,  19-  HarrU  if 
Haiei  v.  NichoiiSy  iind.  3S.  Morris  v.  Smith  4r  P^^» 
]  Leon.  36.  Marsh  3f  Smith,  Cro.  Eiiz.  300.  4  Co. 
26.  b.  6  Co.  63.  a.  &c.  and  see  15  Vinery  223.  ilfe- 
nor  (G.) 
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To  recoDcile  these,  would  be  a  task  of  no  * 
small  difficulty.  But  I  must  confess  that 
none  of  the  ancient  cases  that  I  am  aware 
of,  many  of  which  are  so  generally  referred 
to,  by  any  means  amount,  in  my  concep-  ' 
tion,  ,to  warrant  the  doctrine  that  a  manor 
may  be  divided  by  the  act  of  the  party;  and 
the  inconveniency,  if  not  the  nature  of  the 
thing,  militates,  I  think,  strongly  against  the 
adoption  of  such  a  doctrine. 

If  the  lord  grant  the  freehold  and  inherit*  Septratioii  of 
aoceof  a// the  copyholds  within  his  manor,  ry  put  of  a' 
to  a  stranger  in  fee,  it  is  said  {q)  that  the  |Sift^~™ 
grantee  may  keep  a  customary  court,  and 
regrant  the  copyholds  in  case  of  escheat,  &c. 
For  this,  say  they,  is  only  the  division  of 
the  courts;    and  the  legal  manor  remains  in 
the  original  lord. 

But  a  doctrine  like  this  is  justly  question-     [  19  ] 
able,  and  perhaps,  on  investigation  it  will 
appear,  not  only  incompatible  with  princi- 
ple, but  even  destitute  of  authority  itself. 


(9)  4  Co*  96.  Melwich's  case. 
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It  was  acknowledged,  in  th«  cases  of  ik/fcr* 
Ml  and  SnHth{r)  and  Melwich  and  Lui€r{s)^ 
that,  by  the  grant,  the  copyholds  were  se* 
Yered  frosi  the  manor.  To  have  permitted 
the  act  of  the  lord  to  destroy  the  interest  of 
his  copyholders,  would  certainly  have  been 
unjust:  and  it  would  have  been  inconsistent 
with  the  very  grant  that  the  copyhold  inte«> 
rest  ahould  be  turned  into  freehold,  as  the 
freehold  was  the  subject  of  the  grant.  But 
surely,  it  must  be  evidently  repugnant  to 
undeniable  principles,  to  say  that  the  grantee 
of  the  inheritance  should,  in  case  of  escheat 
or  the  like,  be  warranted  in  granting  the 
premises  by  ctopy  again.  A  copyhold  must^ 
in  its  very  nature,  be  within  and  parcel  of  a 
manor,  and  held  at  the  will  of  the  lord,  ac- 
cording  to  the  custom  of  the  manor  of  which 
it  is  so  held.  On  a  re-grant,  in  the  present 
case,  therefore,  within  what  manor  shall  the 
premises  be  deemed?  What  manor  are  they 
to  be  parcel  of?  According  to  what  cus- 
tom are  they  to  be  held  ?  By  the  convey- 
ance of  the  freehold  they  were  severed  from 


(r)  4  Co.  24.  b.     Cro.  EHz.  252. 
(i)  4  Co.  26.  a.    Cro.  EUz.  102. 
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the  ortginal  manor;  they  were  no  longer 
within,  or  paneel  of  thai  manor;  nor  can 
they  be  held  according  to  the  custom  of  that 
manor  of  which  they  have  ceased  to  be  behl 
at  alii  The  grantee  of  the  inheritance  of 
the' freehold,  must  hold  of  the  lord  abo\'e;  C  ^  3 
but  the  copyholders  must  hold  of  the  gran** 
tee.  The  copyholds,  therefore,  on  a  re* 
grant,  could  not  be  held  according  to  the 
custom  of  the  manor  paramount;  and  it 
should,  consequebtly,  seem  that  they  could 
not  be  regranted  tby  copy  at  all. 

And,  if  we  look  into  authorities,  the  doc-> 
trine  appears  equally  destitute  of  support. 
If  the  lord  grant  the  inheritance  of  one  copy- 
hold onlyv  it  is  acknowledged  that  the  gran- 
tee  cannot  hold  a  ce^uvt;  nor  grant  the  land 
as  copyhold  again  {i).  And  in  the  case  of 
Neale  and  Jackson  {u)  the  grant  was  only 
of  a  chattel  interest;  and,  consequently, 
not  within  the  statute  of  quia  emptoreuhter^ 
rarum.  And,  in  the  instaoce  of  the  grsl»t 
of  the  freehold  and  inheritance  of  all  the 


(0  4  Co.  34.  b.  MurreU  if  Smth.     4  Co.  97*  a. 
(«)  4  C^.  06.  b,  Cro.  Eliz.  S95. 
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copyholds  in  the  manor,  the  only  case  I  can 
find  (w)  which  countenances  the  doctrine, 
seems  to  have  been  denied  by  the  justices 
on  a  writ  of  error  being  brought  in  the  Ex- 
chequer Chamber:  for,  although  the  matter 
was  compounded,  the  decision  in  B.  R.  was 
given  up  as  insupportable;  and  the  judg- 
ment declared  to  be  "  a  strange  judgment,** 
never  entered  up  by  the  direction  of  the 
court;  and  all  the  justices  and  barons  in  the 
Exchequer  Chamber  held  clearly  that  the 
grant  by  copy,  by  the  grantee  of  the  free- 
hold, was  void  [x). 

[SI] 

SuipeniioD  of  A  manor  may  be  suspended  for  a  time 
and  Revive  again  :  as  where  the  lord  leases 
all  the  demesnes  of  the  manor  for  years; 
the  manor,  during  the  existence  of  tht 
lease,  is  suspended;  but,  on  the  expiration 
of  the  term,  it  shall  revive  (y).  So,  if  a 
manor  descend  to  two  parceners,  and,  on 
partition,  the  services  be  allotted  to  one, 
and   the  demesnes  (z)    to  the  other,   and 


(to)  MeiwUh  if  Luter^  4  Co.  S6«  a. 
{x)  Cro.  Eliz.  103*4.  and  443. 
(y)   1  Leon.  27-8.  cited  aa  so  adjudged. 
[z)  Trin.   12  Hen.  4.  pi.  13.  f.  ^d.  b.    JficA.  IS 
Hen.  6.  pi.  10.  f.  'li),  a. 


a  manor. 
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the  one  die,  the  manor  shall  revive;   for  it 
was  suspended  only,  and  not  destroyed  (a). 

Our  next  inquiry  is  into  the  means  of  DeiiractioQ 
destruction:  and,  in  the  first  place,  as  a 
manor  must  onrjai^t  9^' ^ jjpiieyf^fl.^nd  sen* 
viceSa  we  may  observe  that  whenever  they 
become  absolutely  separated,  so  as  to  be  in-« 
capable  of  uniting  again,  the  manor  no  longer 
coutinues  a  manor  in  reality  (6),  though  it 
m^  in  reputation;  or,  iu  other  terms,  it 
would  cease  to  be  a  legal  manor,  though  it 
may  still  be  a  seigniory  in  gross  (c). 


(a)  See  12  Him.  4.  and  IS  Hen,  6.  as  before,  and 
6  Co.  64.  a.  2  RoL  Abr.  122.  Manor  (F)  pi.  3.  and  (H) 
where  the  same  cases  are  cited. 

{b)  See  2  Roil.  Ahr.  122.  Manor  (H).  Uttl.  Rep. 
]9$»  mA  tbe  cases  before  cited  from  the  Year^book« ; 
to  which  add  Trm.  9  Ed.  A.  ph  17*  f.  !/•  b.  and  I 
And.  257. 

(c)  See  F.  N.  B.  3.  C.  [A  man  may  have  a  manor  in 
grotSy  (as  the  law  tenneth  it,)  that  is,  the  right  and  in- 
terest of  a  court  baron,  with  the  perquisites  thereunto 
belonging,  and  another  or  others  have  every  foot  of  the 
land.  Kieh.  4.  Certain  minor  prescriptive  rights 
may  also  continue  to  belong  to  a  manor,  though  rights 
of  a  higher  nature,  such  as  that  of  holding  courts,  &c. 
be  gone  and  sevcved  fbom  it  10  Eatt^  259.  Sooner. 
Irekmd  H  a/.] 
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if  the  lord  ^ahI  jaH  the  demesnes  (rf),  or 
all  the  services  {e)  to  a  stranger;  or  if  all 
[  £9  ]    the  services  become  extinct;  (/)  the  manor 
will  be  destroyed. 

We  have  already  seen  that  a  court  faaron 
is  essentiai  to  a  manor  at  law ;  and  that  there 
must  be  frank  tenants  who  owe  suit:  if  aU 
tbe  frank  tenancies,  therefore,  escheat,  or 
become  forfeited,  or  purchased  by  the  lord^ 
the  manor  is  properly  at  an  end  (gr),  tbongfa 
it  may  continue,  in  cootetiiptotion  of  law, 
as  to  certain  purposes;  as  to  pieserve  the 
right  of  wrecks  and  estrays,  &c.  (A).  So,  if 
there  be  but  one  free  tenant,  the  seignory 
as  to  him  remains  with  respect  to  his  ser- 
vices, &c,  though  there  can  be  no  court 
held(f)« 


^^^t^^^m^^»^mm^ammtmmm^^fm^mmmmm^mmmmmi^mmmmat^i^m-->m^mm^-mi^^'^ 


{i)  6  Co.  63.  a.  Sir  Moyle  Finch's  cue. 

(e)  Trin.  9  Ed.  4.  pi.  17.  f.  17-  b.  and  vide  Mick. 
17  Ed.  3.  pi.  102.  f.  79.  b.  aiid  Trm.  li  Hen.  4.  pi.  13. 
f.  35.  b.  and  Skin.  66\.  in  the  cam  of  tke  King  t. 
Biihap  nf  Chetter. 

(/)  Ke/v.  190.  ne  King  V.  Stmmtm. 

ig)  3r0*  Comjprise.  pi.  3 1,  and  mnte«  p. (it]  &c. 

[A)  Cdth.  13. and  vide  Tnn.  9  Ed.  4.  pK  17-  f.  17- 
a*  />(iii6y.  [Aiaa  10  Ernsts  359-  Somner.  irehmd  ei  •/.] 

(t)  1  Anders.  «57.  2  Lord  Raym.  8<»4«  If  all  the 
free-tenancies  escheat,  the  lord  may  nevgrthiihw  hoM 
court,  &c.  for  the  copyholders.  See  4  Co.  96  b.  Mel* 
wick  4r  Lntery  and  Calih.  1 3. 
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OF  GRANTS. 

[«s] 

In  the  preceding  chapter  we  have  seen  that  Nature  pf  a 
the  lord  allotted  certain  portions  of  his  de* 
toesnes  to  be  cultivated  by  the  lower  order 
of  bis  dependants,  who  held  them  at  bis 
will,  under  services  of  a  base  and  rustic 
nature,  and  such,  as  in  the  conception  of 
those  days,  it  became  the  villein  to  return. 
Those  allotments,  like  the  ancient  feuds, 
were  properly  the  lord's  gifts  in  recompense 
of  acknowledged  fidelity,  and  in  consider- 
ation of  future  services. 

We  may  therefore  define  a  grant  to  be,  "  a  Defined, 
gifk  of  the  lord  to  another  person  of  a  cer- 
tain portion  of  his  demesnes,  to  be  held  by 
copy  of  Court  Roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor,  under 
the  ttsattl  services  and  returns/' 
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And,  first,  it  is  **  a  gift:^^ — ^and  this  the 
very  term  implies.  Even  feuds  held  by 
frank  tenure  were  originally  gtfts:  hence 
were  they  denominated  munera^  henejicia^ 
zud  feuda;  and  the  terms  still  used  in  feoff- 
ments are  those  of  ^^  give  and  grant  \*  </o  and 
dedi  being  regarded  as  the  most  apt  and  pro« 
per  in  that  species  of  conveyance  (Ar). 

« 
• 

And  when  vft  consider  that  copyboldem 
were  originally  of  so  servile  and  base  a  class 
[  t4  3  of  men,  and  that  they  held  their  tenements 
strictly  at  will,  we  must  necessarily  regard 
those  tenements  as  pri|narily  derived  from 
the  munificence  of  the  lorcf^  as  they  con- 
tinued to  be  even  afterwards  held  at  his  plea- 
sure. 

Hence  too,  even  at  this  day,  a  copyholder 
may,  in  pleading,  allege  any  admittance, 
either  upon  a  descent  or  surrender,  as  an  im* 
mediate  grant  from  the  lord  (/). 


u 


(A)  See  Co.  Lit.  9.  ••  and  Wath.  No.  IL  to  Gilb. 
Ten.  I.  a. 

(Q  Cro.  Jac.  103.  PyHer  r.  BkwUhg^  4  Co.  K.  h. 
JBrtmm*$  case*      [If,  however,  a  penon  be  admitted 
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Seeondfyt  a  copyhold  **  is  the  gift  tff  the  Who  may 
lard"    And  here  we  may  inquire  into  the 
capacity  of  the  lord  to  grant. 

In  voluntary  grants,  says  Sir  Edward  Goke, 
which  are  made  by  the  lord  himself,  the  law 
neither  respects  the  quality  of  his  person, 
nor  the  quantity  of  his  estate:  for  be  he  an  laAnt,  Sici 
infant,  and  so  through  the  tenderness  of  his 
age  insuflScient  to  dispose  of  any  land  at  the 
common  law ;  or  nan  eampas  mentis^  an  idiot, 
or  a  lunatic  (m),  and  so  for  want  of  common 
reason  unable  to  traffick  in  the  world ;  or  an 
putlaw  in  any  personal  action,  and  so  ex- 
cluded from  the  protection  of  the  law,  or  an 


tenant  apon  a  mistaken  claim,  under  which  it  turns 
out  that  he  has  no  title,  he  cannot  recover  in  ejectment 
by  virtue  of  such  admission,  as  upon  a  new  and  sub* 
stand  ve  graut  from  the  lord.  See  7  East,  186.  Zouch  v. 
Fifrse.  And  per  Lord  Ellbnborough,  C.  J.  **  an 
admittance  to  a  copyhold  does  not  in  itself  constitute  a 
pottession ;  it  only  gives  the  party  the  means  of  posses* 
sion  if  he  have  a  good  title  to  it."    Jbid.  I93-] 

(si)  fhacommittee  cannot  g^nt ;  though,  in  Blewit^s 
case,  the  court  ordered  that  the  steward  should  apprize 
the  committee,  and  the  court  also,  of  his  intention  to 
grant  by  copy ;  bat  this  was  a  matter  of  discretion,  and 
not  of  right.  X^y.  47-8.  and  6  Fta.  17*  Copyh.  (G.) 
pK  15. 

D9 
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excomi)C^unicate,  &c.  yet  he  is  capable 
enough  to  make  a  voluntary  grant  by  copy. 

And  the  quantity  of  the  lord's  estate  is 
no  more  respected  than  the  quality  of  his 
[  95  1    person:  for  if  his  interest  be  lawful,  be  his 
^' '  ApenonhaT-  estate  never  so  great  or  never  so  little,  it  is 

cti^  mtemt  D^^  material :  for  be  it  in  fee,  or  be  it  in  tail, 
®"'^*  or  dower*,  or  as  tenant   by  curtesy,   for 

life  or  for  years,  as  guardianf ,  or  as  tenant 
by  statute,  or  as  tenant  by  elegit^  or  at 
will^,  the  least  of  .these  estates  is  a  suffi- 
cient warrant  to  the  lord   to  grant  §  any 


*  Dower:— If  a  widow  sue  for  her  dower  in  one 
hundred  messuages,  &c.  not  naming  the  manor^  she 
cannot  grant,  because  she  has  no  manor.  Gotildsb,  37. 
pi.  11.  Brookes  case. 

t  Owen,  115.  Cro.  Jac,  98.  Guardian  taking 
Husband.     See  Plowd.  293.    Osbom  v.  Garden, 

X  Tenant  by  Sufferance.  Owen^  28-9. 

§  But  a  contract  or  agreement  to  grant,  shall  not 
be  carried  into  execution  against  the  lord  in  remainder. 
1  Vera,  472.  Awbryr,  Keen,  [**  If  tenant  for  life  of  a 
manor,  having  a  power  to  grant,  covenant  to  make 
such'  grant,  that  would  in  equity  bind  the  remainder- 
man ;  being  in  the  nature  of  the  execution  of  a  power.** 
Pff  the  Lord  Chancellor,  in  St,  Paulv,  Ld,  Dudley 
^  Ward,  15  Kes^jun,  167.    So  if  a  lord,  tenant  for  lifi? 
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copyhold  escheated  uoto  him,  for  as  long 
time  as  the  custom  doth  allow,  the  ancient 
rents  and  services  being  truly  reserved;  and 
these  grants  shall  ever  bind  them  that  have 
the  inheritance,  or  frank  tenement  of  the 
manor  (n).  And  the  reason  of  the  law  is 
this:  a  copyholder  upon  voluntary  grants 
made  by  copy,  doth  not  derive  bis  estate  out 
of  the  lord's  estate  only,  for  then  the  copy- 
holder's estate  should  cease  when  the  lord's 
interest  determines;  nam  cessanU  primilivo^ 
cessat  derivalioUs:  but  the  life  of  the  copy* 
holder's  estate  is  the  custom  of  the  manor ; 
and,  therefore,  whatsoever  befalls  the  lord's 
interest  in  his  manor,  be  it  determined  by 


of  a  manor  with  reraainden  over,  purchase  a  copyhold 
interest,  and  take  a  surrender  thereof  to  him  and  his 
heirs,  such  copyhold  interest  will  merge,  and, as  parcel 
of  the  manor,  be  subject  to  the  limitations  thereof;  but 
if  the  lord  so  purchasing,  not  being  aware  of  the  mer- 
ger, covenant  to  surrender  such  copyhold  interest  by 
way  of  mortgage,  a  court  of  equity  will  compel  a  re- 
grant  by  the  remainder-man«    Ibid.] 

{n)  But,  it  has  been  said,  that  a  lord  having  a  parti- 
cular estate,  cannot  grant  a  copyhold  by  parcels,  or 
demise  part  and  retain  the  residue  himself.  Per  Pop- 
ham,  Cro.  Elix,  Q6%*  in  Gay  v.  Katf,  Sed  qucire*  Sec 
Co.  Copyk.  s.  41.   Tr.  9\.  Cro.  Eliz.  442. 
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I 

the  course  of  time,  by  death,  by  forfeiture, 
or  other  means,  yet,  if  the  lord  were  legiti* 
mtu  dotntnus  pro  tempore^  how  small  soever 
his  estate  was,  that  is  enough;  for  the 
same  custom  that  fixes  a  copyholder  In- 
[  96  J  stantly  in  his  land  upon  his  admittance, 
will  likewise  preserve  and  protect  his  inter- 
est to  the  end,  in  such  manner  that  though 
the  lord's  int^est  fails,  yet  his  shall  never 
fall  to  the  ground,  being  upheld  by  such  a 
prop,  such  a  pillar;  unless  perchance  the 
-  copyholder  offer  violence  to  his  founder, 
in  breaking  the  custom  (o). 

A  perioDteis-  So  a  bishop,  prebendary,  parson,  &c.  seized 
tisdiuinJi.  ^  ^^  right  of  cburches,  may  grant  by  copy  in 
fee;  if  an  estate  in  fee  be  warranted  by  the 
custom  of  the  manor ;  and  it  shall  bind  their 
successors ;  and  in  the  case  of  the  bishopt 
,  such  grant  will  be  good  even  against  the  king 
on  the  vacancy  of  the  see  (/>). 


(o)  Co.  Copyh.  8.  34.  Tr.  67.  &c.  4  Co.  23.  b. 
Clarke  v.  Pewnyfather. 

( p)  4  Co,  3 1 .  b.  in  Bro%DiC$  casei  and  the  books  cited, 
to  which  add  Trtn.  15  Hen*  7*  pit  13.  fol.  10*  a,.  4  Co, 
23.  b.  Gilb.  Ten.  197- 


I  • 
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So  if  a  person  be  seized  of  a  manor  in  right  Apenon  wix- 
pf  his  wife^  be  may,  together  with  bis  wife,  hi  wiflf^*^^ 
grant  copyholds  in  fee,  and  it  shall  bind  the 
wife  and  her  heirs:  but  it  is  said,  in  the  case 
of  Shopland  and  Ryoier  (^r),  that  the  husband 
cannot  grant  them  in  his  own  name ;  but 
the  wife  must  join  in  the  grant. 

But  if  there  be  two  joint  tenants  of  a  Joint teoa^tt. 
manor,  one  only  may  grant,  and  it  will  be 
good  against  his  companion;  for  he  was  cfo- 
mmui  pro  tempore^  and  each  was  seized  per 
mie  et  per  tout  (r). 

» 

If,  therefore,  a  person  have  a  lawful  inter*  CoDdittooai 
est  in  the  manor,  at  the  time  of  the  grant  bulwS!*''*'* 
made,  it  is  enough.     The  interest  need  not, 
we  find,  be  any  ways  commensurate  with 
die  estate  so  granted  by  copy.    Should  the 


(q)  Cro.  Jac.  99^  And  note,  on  marriage^  the  free- 
bold  is  in  hoik.  See  Pott.  vol.  *2.  p.  [153.]  Sir  Edward 
Coke,  (CampU  Co,  a.  34.  Tr.  68.)  speaking  of  husband 
and  wife,  seized  in  her  right,  says,  *<  if  they  both  /oiji 
m  a  grmu.*^  So  4  Go.  23  6.  Gmnt  made  by  Hosb.  4md 
Wife. 

(r)  See  Co.  Copyk.  s.  34.  Tr.  p.  76.  Gi/ft.  Ten. 
330.  Bat  see  a  dictum  of  Anderson  contra^  in  1  Leon, 
934.   2  BL  Com.  183. 
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[  $7  ]  interest  in  the  manor  be  determined  the  mo- 
ment after  the  grant  be  made,  nay,  if  it  be 
wholly  and  a6imVio defeated,  it  matters  not, 
provided  the  interest  of  the  granting  lord 
was  a  lawful  interest  at  the  time  of  the  grant. 


Thus,  if  a  manor  be  granted  upon  condi- 
tion,  and  before  the  condition  be  broken,  the 
land  be  granted  by  copy,  and  then  the  manor 
become  forfeited,  and  the  feoffor  enter;  yet 
the  copyhold  estate  will  remain  untouched, 
because  lawfully  established  by  custom*. 
If  a  man  seized  of  a  manor  in  fee  die  seized, 
having  issue  a  daughter,  and,  his  wife  being 
privemeni  ensient  with  a  son,  the  daughter 
grant  lands  by  copy;  this  grant'shall  stand 
good  against  the  son,  for  the  daughter 
was  legiiima  domina  pro  iempore.  So,  if  the 
feoffee  of  a  manor  upon  condition  to  infeoff 
a  stranger  the  next  day,  make  a  voluntary 
grant  by  copy,  this  shall  bind  :  and  yet  his 
interest  was  to  have  but  small  continuance. 
If  a  manor  be  granted  with  a  feme  in  frank 
marriage,  and  there  be  a  divorce  had,  causa 
prtBconiracius^  so  that  now  the  interest  Of  the 
manor  is  granted  to  the  feme  only,  and  by 


*  Otoeil,  28. 
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relation  the  marriage  is  void  ab  iniiio ;  yet, 
because  the  baron  was  legitimus  dominuspro 
tempore^  any  copyholder's  estates  granted, 
betbre  the  divorce  will  remain  good.  So,  if 
a  man  espouse  a  feme  seignioress  under  the 
•age  of  consent,  and  after  she  disagree;  . 
though  the  marriage  by  relation  was  void  ah 
initio,  yet  copyholds  granted  before  disagree- 
ment shall  never  be  avoided;  causa  qua 
9upra. 

If  the  lord  of  a  manor  commit  felony  or  Lord  com- 
murder,  and  process  of  out-lawry  be  awarded  ^^^  *' 
against  him,  and  after  the  exigent  he  grant       [  t8  ]) 
copyhold  estates,  according  to  the  custom, 
and  then  be  attainted,  these  grants  are  valid, 
though  by  relation  the  manor  was  forfeited 
from  the  time  of  the  exigent  awarded.     So, 
if  the  lord  had  been  attainted  by  verdict  or 
confession,  any  grant  by  copy  after  the  fe- 
lony or  murder  committed,  shall  stand  good, 
fiotwithstanding  the  relation.     If  the  lord  of 
a  manor  acknowledge  a  statute,  and  then 
grant  lands  by  copy,  and  after  the  manor  be 
delivered  to    the  cognisee  in  extent,    the 
grant  cannot  by  this  be  impeached  («). 


(«)  Co.  Cofyh.  8.  34.  and  poet.  ^45.] 
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Dowratf.  If  the  lord,  after  marriage,  grant,  by  copy 

and  die,  and  his  widow  be  endowed,  yet  tlw 
grants  will  be  good  against  her:  but  it  the 
heir,  after  the  death  of  the  husband  and  be- 
fore endowment  grant,  it  should  seem  that 
the  widow  may,  on  being  endowed,  avoid 
such  grants  Qi  the  heir  (/)• 

ApflfwmhaT.  •  But  no  grant  can  be  good  if  n^ide  by  a 
fnfinteratr*  person  having  only  a  tortious  or. unlawful 
interest,  as  a  disseisor,  abater,  or  intruder, 
or  even  by  the  heir  or  feoffee  of  such  dis« 
seizor,  &c.  or  the  discontinuee  of  a  tenant  in 
tail ;  or  by  a  tenant  by  sufferance,  as  if  a 
person  seised  pur  auter  vie  of  a  manor  grant 
by  copy,  after  the  death  of  cestuy  que  vie: 
in  all  these  cases  the  grants  would  not  be 
[  9  ]    available  against  the  persons  having  right  (ii). 

Gnntf  by  the      It  is  not,  however,  necessary,  where  the 
interest  is  lawful,  that  the  lord  should  grant 


(I)  Co.  Capyh.  t.  34.  Tr.  p.  71*  N.  (6)  to  Co.  Lit. 
58.  b«  cites  Rous  wadArioii* 

{U)  Co.  Copyk.  s.  34.  Co.  Ik.  58.  b.  I  Roll.  Air. 
499.  Copykold  {C]  pi.  9.  Rous  and  Jrtois.  a  Lam. 
45.  S.  C.  GUb.  Tsn.  l».  kc. 


i 
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in  his  own  person*  A  steward,  retained  by 
patent  in  the  case  of  the  king  («),  or  even 
by  word  only  in  the  case  of  the  subject  (;r), 
may  gfant  according  to  the  custom  of  the 
maoor,  without  the  express  direction  or  as« 
sent  of  his  lord  (y):  though  not  in  opposi- 
tion to  his  positive  commands  (z). 

But,  in  order  to  enable  the  steward  to 
grani^  it  is  not  enough  that  he  be  steward 
deftuto^  he  must  have  a  lawful  authority. 
In  matters  of  necessity,  indeed,  or  in  which 
the  person  is  merely  an  instrument,  as  in 
admittances  on  surrenders,  the  acts  of  a 
steward  de  facto ^  of  ov\y  a  reputed  or  oaten* 
sible  anthority,  will  be  good ;  as  the  persoa 
taking  undersuch  act  is  not  obligated  to  ex- 
amine into  his  authority,  and  the  person  act- 
ing does  that  only  which  the  lord  himself 
would  be  compellable  to  do  {a). 


[w)  4  Co.  30.  a.  Harris  and  Jay.  GUb.  Ten.  221. 
But  see  staL  1  ^jm.  st.  1.  c.  7.  sect.  5. 

(x)  Co.  Copyk.  8.  45.  Tr.  p.  104. 

(y)  Harris  and  Jay^  uhi  sup.  Gilb.  Ten.  931. 

[z)  Cro.  Eliz.  699*  Harris  and  Jay.  Trustees  may 
appoint  a  steward,  31  Vin.  513.  Tr%$i  (Q.)  pi.  1. 

(a)  Gilb.  Ten.  315.    Cro.  EHx.  669- 
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Understew-        So,  an  uDder  or  deputy  steward   may 
'  grant  {b) ;   and  even  such  deputy  may  sub- 

[  30  3  stitute  or  appoint  another  to  do  so  (c).  But, 
in  case  of  the  king,  it  is  said  that  the  steward 
must  be  expressly  empowered  by  liis  patent 
to  appoint  a  deputy,  or  the  grant  by  such 
deputy  will  not  be  good  {d). 


The  bailiff  of  a  dianor  cannot,  as  such, 
make  a  grant  by  copy ;  for  such  a  power 
does  not  appertain  to  his  office,  which  was 
instituted  for  other  purposes  (e). 


Gnntootof       And  we  may  here  remark  that  the  lord  or 
*^'^'  steward  may  grant  as  well  out  of  court  as 

in  ;  and  it  should  seem,  as  a  necessary  con* 
sequence,  out  of  the  manor  also:  but  it  h 
said,  that  an  under  steward  canDi>t  grant  out 
of  court  without  a  special  authority  or  cus* 
tom  enabling  him  so  to  do.  Yet  qtuere 
to  this  latter  point  (/). 


{b)  See  Mooret  I  If.     JBro.  Ten.  p.     Cbpif,  pi.  95. 
{e)   See  1  I^ean.  3SS.    Lord  Dacre^i  case ;  and  see 
also  1  Lord  Raym,  65S. 

(<f)  4  Co.  30.  a.  b.    Harris  and  Jay. 

[e)  Gilb.  Ten.  204.  Cro.  Jac.  99-  and  Owen,  1 15. 

(/)  See  Watk.  No.  czi.  to  GUb.  Ten.  447*     How- 
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mrdlifj  it  is  the  gift  of  the  lord  '•  to  ano-  To  whom  a 
iher persan.^^     For  the  lord  cannot  grant  to  Sadc."*^ 
himself;  nor  can  he  hold  of  himself  by  copy:  Tbelordbiin- 
nemo  potest  esse  tenens  et  dominusy  was  the  ^l^^^ 
established  axiom  of  the  distant  day. 

Lord  Coke,  indeed,  tells  us,  that  the 
lord  himself  may  take  a  copyhold  to  his 
own  use  {g) ;  but  it  is  evident  that  he  was 
then  speaking  of  the  lord's  taking  a  surren* 
der  to  his  own  use;  for  although  the  pro- 
fessed object  of  his  chapter  in  which  the  cited 
passage  is  to  be  found,  is  to  point  out  who 
may  be  grantees^  yet  in  truth  the  greater 
part  of  that  chapter  is  confined  to  the  capa-  [  31  1 
city  of  the  surrenderee. 

» 
So,  the  lord  cannot  grant  to  his  own  wife;  Nor  hU  wife. 

for  she  is  not  another  person  in  the  eye  of 


ever,  even  admitting  that  an  under  steward  has  no  au- 
thority in  himself  to  make  a  grant,  yet  it  should  seem 
that  any  act  of  the  lord,  (he  being  apprized  of  such 
grant,)  acknowledging  the  grantee  as  a  tenant,  would 
be  a  confirmation  of  such  grant,  or  at  least  preclude 
the  lord  from  rescinding  or  annulling  it. 
(g)  Co.  Copyh,  s.  35.  Tr.  p.  79. 
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the  law :  the  husband  aod  wife  being  but  one 
pemon  in  legal  estimation  (A). 

Noracorpo-  Again;  it  should  seem  that  the  grant 
ought  to  be  confined  to  a  person;  for  it  does 
not  appear  that  a  corporaiion  can  hold  by 
copy.  So  the  king  cannot  be  a  copyholder; 
BOt  only  in  his  corporate,  but  in  bis  natural 
capacity ;  for  it  is  below  his  majesty,  says  the 
law,  to  perform  servile  services  (t) :  but, 
indeed,  according  to  a  doctrine  long  esta- 
blished, he  cannot  perform  any  services  at 
all,  since  he  can  bold  of  none  [k). 

0 

Norsaalieo.  In  Calthorpe  (/)  it  is  said  that  an  alien 
may  be  a  copyholder;  but  this,  I  conceive, 
is  under  the  idea  that  a  copyholder  is 
strictly  a  tenant  at  willy  which  an  alien  may 


(A)  3  Wili.  854*  Firebrass  d*  Syme$  y.  Penwmi^ 

(t)  2  Siderf.  82.  in  Field  v.  Booiksbjf.  [And  see 
infra,  p.  340-1.] 

{k)  Co.  Lit.  I.  b.  Dyer,  2.  b.  pi.  8.  in  marg.  and 
154.  b.  pi.  18.  Yet  there  are  many  instances  of  kings 
holding  lands  of  a  subject  in  ancient  days.  See  1  Rob. 
Scotl.  S.  and  N.  Stuart  Diss.  Antiq.  Engl.  Com$iii. 
p.  3.a.  3.  p.  l60.  N.  (6.) 

(/)  p.  52, 
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be ;  but  as  a  copyholder  has  ceased  to  be 
merely  such,  it  is  clear  that  aa  alien  cannot 
bold  by  copy  (m). 

But,  with  respect  to  other  persons,  we 
may  observe,  generally,  that  those  who  are 
under  no  disability  to  take  by  grant  at  cofD- 
raon  law,  are  capable  of  taking  by  copy  ac«       [  ^9  ] 
cording  to  the^ustom  of  the  manor  (n). 

r 

Feurtkfy,  it  is  "  a  gift  of  the  lord,  &c.  of  ^*J*y  "^ 
a  certain  portion  of  his  dememes.'^  ^, 


Nothing  can  be  granted  by  copy  which  is  P»r«iof  the 

minor* 


(«•)  See  DjfeTf  S.  b.  in  marg.  303.  a.  in  margin,  and 
AUt^fn^i'Rep.  14;  Rex  v.  Holland.  Trust  for  an  alien, 
aee  Com,  Dig.  Alien  (c.  3.) 

(«)  Co.  Copyh.  8.  35.  [Q*.  Whether  an  attainted 
felon*  discharged  by  warrant  under  the  sign  manual, 
with  a  promise  of  pardon,  but  who  does  not  appear  to 
hare  received  any  regular  pardon,  be  capable  of  taking 
a  surrender  and  holding  by  copy;  as  also  whether  a 
lord  be  compellable  to  admit  a  surrenderee  so  circum- 
stanced, or  after  having  by  admittance  accepted  him  as 
m  tenant,  without  being  aware  of  any  grounds  of  ex« 
ception,  be  precluded  from  objecting  to  him  at  any 
future  time?  See  15  £ii#^  463.  The  King  r.  the  In-^ 
hatUanti  of  Huddenhum.l 
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niit  pajrcel  of  the  manor  (o).  The  copjr* 
boid6r  held  originally  only  at  will;  and  tht 
possession  of  the  tenant  at  will  was  that  of 
the  lord.  The  tenements,  therefore,  which 
were  held  by  copy  were  still  considered  as  ia 
the  hands  of  the  lor^,  and,  conseqiMotly,  at 
his  demesnes  {p). 

Malt  lie  in  Again;  nothing  csQ,  by  the  very  terms, 

be  granted  to  be  held  by  copy,  which  does 
not  lie  in  tenure;  for  what  lies  not  in 
tenure  cannot  be  heid^  as  rents,  bailiwicks, 
fairs,  commons,  and  advowaons  in  gross, 

4 

&C.  (jr). 

Manor.  A  manor,  it  is  said,  may  be  granted  by 

copy;  though   thia  has  been  much  ques* 


{o)  Co.  Lit.  58.  b.  4  Co.  33.  b.  S4.  b.  Set  WiOk.' 
Oilb.  Ten.  313.    And  see  <mf«,  ch.  1.  p.  [19.] 

(p)  2  RolL  Rep.  236.  Cro.  Jac.  559^  Pymmaek 
V.  Hilder^  12  Mod.  14?.  Winter  v.  LoveduTTf  I  Lord 
Raym.  4SU  4.  Briitel  v.  Bade 9  and  1225*  Crowtker  v. 
Otdfieldy  1  Salki  185.  Brittel  v.  Dade. 

(q)  Co,  Copyh.  s.  42.  Co.  Lit.  58.  b.      Sse  AoMtf.  ' 
Gavm  b.  I.  c.  5*  p.  79. 
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booed  (r).  In  the  Year^Bpok.  M.  92  Bm.^ 
YI.  pi.  16.  foh  0.  b.  it  is  affirmed  that  one 
maoor  may  be  parcel  and  held  of  another. 
But  it  may  be  asked,  is  not  every  manor  that 
is  not  absolutely  held  in  cmpile  held  of  ano- 
ther manor?  And,therefore,  its  being  Ae/d  of 
another  does  not  seem  conclusive  as  to  the  "'^; 

validity  of  a  grant  by  copy.  But  as  to  the 
assertion  that  one  manor  may  be  parcel  of  [  ^^  J 
another,  we  cannot  help  observing  that  such 
a  doctrine  appears  subject  to  much  objec- 
tion ;  the  manor  held  by  copy,  is  held  at  the 
'  wiil  of  the  lord  above. 

If,  by  length  of  titne,  indeed,  such  will  is 
become  nominal  only^  it  can  make  nd  differ- 
ence in  the  nature  of  the  thiuor:  it  was 
originally  strictly  at  will.  Now  the  concep* 
tioD  of  one  tenant  at  will  demising  a  manor 
to  another  at  will,  seems  rather  extraordi«» 
nary;  as  the  tenants  at  the  will  of  the  latter 
would  be  subject  to  a  double  caprice  («).  . 
However,  several  manors  in  the  kingdom 


(r)  Co.  Lit.  58.  b.  and  N.  (2.)  and  see  Cro.  Ja^^  ^50* 
Tie  King  7.  Siamtan,  Giib.  Ten.  215,  11  Co.  I?,  a. 
Sir  ffmry  Neville* $  case. 

{*)  And  see  CroJ  Jac.  960.     The  King  r,  Stanton. 

E 
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are  toid  to  be  so  held  {i);  aod  aa  it  is  not 
probable  that  any  more  should  be  ao  grafted, 
the  subject  muat  be  suffered  to  re^t. 

Tiibet.  Tithes,  it  is  said,  may  be  granted  by 

Underwood,    ^^^  ^^^ .  ^^^  undefwood  (w),  herbage,  &c. 


(l)  Cro.  Joe*  3^7.  Moore  y.  Goodgame.  1 1  Co.  17*  •• 
S.  C  under  the  name  of  Sir  Henry  Nevits.  And 
see  Year-Book  M.  32  Hen.  6.  pi.  16.  f.  9.  b. 

AyUehmm  in  NorfbUc  is  held  by  copy*  'See  Compl 
CopyK  tit«  Ayhahamf  &c. 

(«)  See  W0tk.  GUb*  Ten.  331.  and  n.  [h). 

(tp)  4  Co.  31.  a.  HoeY.  Taylor [Cro.  Eliz.  413.  S.C.] 
and  Gt/ft.  Ten,  332.  and  Watk,  No.  clxxvi. 

(jr)  See  Co.  Copyh,  s.  42.  Ktii^r.  Copyh.  (E.)  Com^* 
CopyA.  (C.  1.)  [Without  the  soil.  Co.  Ut.  58.  b.  So 
one  aiay  hold  the  prima  tonmrm  or  **  font  crop*'  of  ImA 
aB  ^pyholdy  and  another  may  haye  the  sml  amd  eveiy 
other  beneficial  eiyoyment  of  it  aa  freehold*  And  an- 
cient admissions  of  the  copyholder,  and  those  under 
whom  he  claims  the  land»  by  the  description  of  tref 
acrasprati,  may  be  construed  to  carry  only  the  pftM0 
tonsuraf  if  in  fact  they  have  enjoyed  no  more  under 
such  admissions,  whilst  another  has  had  the  after  crop* 
and  has  cut  the  trees  and  fences,  repaired  the  latter, 
scoured  the  ditches,  and  kept  the  drains,  although 
the  copyholder  may  have  paid  all  rates  and  taxes* 
7  East^  200.  Stammer$  v.  Dixon»1 


J 
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Bbtitisalleeed  that  it  is  necessary,  in  or- 

C9  t-  I-— — n — -  -•      1*1  '\    -nn  I   %wm 

der  to  au pport  a  y^an t  by  copy^  t h^a[tjhe  thjflj 

rranted  must  tiave  been  demised  and  demis- 

able  from  time  whereof  the  memory  of  man 

IS  not  to  Hiecorthiry;   hence,  say  they,  a  Waiic-landi. 

grant  of  waste  land  I5y  copy,  which  was  ne-    [  ^*  ] 

ver  granted  by  copy  before,  would  not  be 

good(y). 

Yet,  If  lands  hare  been  granted  by  copy 
for  a  number  of  years,  as  00  or  80,  and  it 
cannot  be  shewn  that  they  were  not  demis- 
able bcrfbre  that  time,  the  faw  wilt  presume 
that  they  were  regularly  granted ;  and  con- 
sider them  as  proper  copyholds.  But  in 
this  case,  as  Calthorpe  says,  it  is  not  the 
number  of  years,  but  the  memory  of  man, 


i4*aMi**«i*wwfc>MB«i«Ma*«w> 


(y)  1  Leoiu  55*  Kemp  and  Carter.  3  KebU.  124* 
of  Lomdm  v.  Rawe,  Kitch.  81.  b.  2  Wilt. 
1^5.  Rome  d.  Newmam  v.  Newman^  ^  Durnf.  and 
MumU  415.  jReveli  t.  Jodrell,  and  see  Lord  Hale*8 
note  (a),  to  F.  N.  fi.  14D.  which  cites  21  Ed.  3.  56. 
Tide  t\  Ed.  3.  f.  S>^.  a.  Mich.  p!.  5.  Butthose  grants 
wotdd  be  binding  as  to  the  lord  who  granted.  See 
Skeppard^i  Couri'Keepei^s  Guide,  121-2.  where  is  a 
^€ere  how  such  grant  ought  to  be  pleaded ;  whether 
as  a  grant  by  copy,  or  as  a  lease  parol. 

E  S 
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on  which  tbeix  nature  as  copyJioId  depends^ 
Such  a  number  of  years  would  create  a 
presumption;  but  if  it  can  be  shewn  that 
they  w.ere  oqq^  not  demisable,  then  such 
presumption  must  give  place  to  proof  (z). 

But  we  are  told  by  Sir  Edward  Coke  (a), 
that  it  is  not  of  necessity  that  the  lands  must 
always  have  been  actually  demised  time  out 
of  mind,  by  copy  of  court  roll ;  if  they  were 
demUabUy  said  he,  it  is  sufficient.  *  If  this 
then  be  law,  what  reason  can  be  given  why 
a  grant  by  copy  of  waste  lands  should  oot 
be  good,  if  sufficient  commonage  be  left  for 
the  other  tenants  ?  It  is  acknowledged  that 
if  a«copyhold  escheat,  and  the  lord  keep  it 
ever  so  many  years  in  his  hands,  he  may 
again  grant  it  by  copy;  and  such  grant  will 
[  S5  ]  be  good  (6).  Now,  on  the  escheat,  the  for- 
mer grant  was  utterly  at  an  end ;  and,  if  the 
lord  may  make  a  new  grant  (for  a  new  grant 


{»)  Calth.  19.  54.55.  and  Waik.  N.  zc.to  Gilb.  Tern. 
435.     Note,  50  or  60  years  sufficient  to  establish  a  co- 
pyhold. .  See  3  Lam.  I07.  Tavemer  t.  Cromwell. 
(a)  Co.  Liii.  58.  b. 

*  (6)  Co.  JJu.  58.  b.  4  Co.  31.  a.  French's  case. 
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it  certainly  would  be)  of  the  premises,  why 
should  he  not  grant  any  other  part  of  his  de-i 
mesnes  by  copy  ? 

The  land  formerly  granted  by  copy  was 
originally  demesne  land,  equally  with  any 
other  part  of  the  waste  [c).  The  grant  of 
waste-land  cannot  inteifere  with  the  statute 
of  quia  emptores  terrarum  (<f),  for  it  is  not 
within  it;  the  copyholder  holding  only  at 
wilt,  and  taking  no  estate  at  common  law ;— • 
po  portion  of  the  tenancy. 

In  many  manors  in  England  a  custom 
is  urged  as  enabling  the  lord  to  grant  por« 
tions  of  his  waste-lands  by  copy,  with  the 
assent  of  the  homage  or  of  a  certain  number 
of  them.  And  in  the  case  of  Hughes  v. 
Games  (^),  such  a  custom  was  admitted  to 


(c)  t  RolL  Rep.  8S6.  per  Ley,  C.  J.  and  see  afUe, 

(iQ  \BEd.  1.  Wesi.3. 

{e)  Seieet  Cases  m  Chanc.  Temp*  King.  c.  62. 
Hughes  T,  Games.  la  this  case  it  was  admitted  that  a 
lord,  by  oastom,  may  make  new  grants  of  part  of  the 
manor  to  hold  by  copy ;  and  a  case  was  cited  to  that 
pnrpoae.  LoxB  C{I4Ncblloa  i^lxk  the  case  cited,  siich 
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be  good;  and  a  case  was  also  cited  in  which 
it  was  said  to  be  so  determined;  and  Lord 
Chancellor  King  there  seems  to  have  ac- 
knowledged  the  validity  of  such  a  custom 
(/),  but  said  that  the  question  in  the  case 
of  Hughes  V.  Games  was,  whether  there  was 
.  a  custom  to  do  it  without  the  homage?  and 
that,  said  his  lordship,  must  go  to  law ;  and 


grants  were  made  with  consent  of  the  homage ;  the 
question  here  is,  whether  there  be  a  custom  to  do  it 
without  the  homage  ?  And  that  must  go  to  law,  and  then 
it  will  be  by  them  considered  how  far  a  custom  to 
make  such  g^nts  without  the  homage  be  a  good  cus- 
tom. It  was  said  Lord  Chief  Justice  Pemberton  had  a 
copy  in  this  manor.  See  also  Cat.  Temp,  Unck.  363. 
L&dy  Weniworth  tt  ol.  v.  Clay  ei  al.  But  note,  it 
does  not  appear  from  the  report  of  the  case,  that  the 
ground  to  be  set  out  by  the  homage,  was  to  be  granted 
to  be  held  by  copy ;  but  it  is  said  that  the  lady  might, 
after  such  allowance  by  the  homage,  **  grant  leases  and 
estates  thereof  at  her  pleasure,  to  be  enclosed  and  kept 
in  severalty,  &c." 

(/)  And  the  author  has  been  informed,  that  in  a  case 
which  came  on  in  the  Common  Pleas,  De  Grey  C.  J. 
intimated  an  opinion  that  such  a  custom  might  be 
good ;  but  the  case  went  off  on  another  ground.  The 
cubtom  was  alleged  as  within  the  manor  of  Hampstead 
in  Middlesex.  See  5  Dumf.  and  Easi,  417.  in  not 
Folkard  t.  Hemmet  ei  al. 


^ 
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then  it  will  be  for  the  court  of  law  to  con-    [  36  3 
sider  how  far  a  custom  to  make  such  grants 
wiihoui  the  homage  be  a  good  custom  *. 

The  consent  of  the  homage  seems  to  have 
been  necessary  for  the  preservation  of  their 
commonage,  &c.  but  it  should  not  be  for- 
gotten that  the  frank-tenants  might  have  a 
right  of  commonage  in  the  lord's  waste  also. 
The  homage  of  copyholders,  therefore,  (for 
frank-tenants  are  not  of  the  homage  in  the 
copyhold  court)  cannot  bind  the  right  of  the 
tenants  who  hold  not  by  copy.  The  con- 
sent of  the  homage  does  not  seem,  there- 
fore, a  sufficient  ground  on  which  to  rest. 

The  transcendant  power,  indeed,  of  par- 


«  See  3  Bos.  ^  Puller,  34&  Lord  NorihwUk  v. 
SioMway.  [Where  it  was  held,  that  if  there  be  a  cat* 
torn  within  a  manor  for  a  lord  to  grant  parcek  of  the 
waste  by  copy  of  court  roll,  premises  granted  in  that 
way  are  well  decsribed  as  copyhold  premises,  thou^ 
the  date  of  the  grant  be  modern,  and  are  to  be  consi- 
dered as  Ynach  copyhold  tenements  as  if  they  had 
been  immemorially  holden  by  copy  of  court  rolL]  And 
note,— Custom  for  the  Lord  to  grant:  it  does  not 
notice  any  assent  of  the  homage. 
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liament  may  enable  a  person  to  grant  by 
feopy  {g)i  and  such  power  has  been  repent* 
edly  conferred  (A) ;  but  then  such  power,  M 
specifically  given,  seems  to  imply  that  the 
grants  would  not  be  otherwise  good. 

Lands  et-  By  whatever  means  the  lord  accedes  to 

the  copyhold  interest,  whether  in  conse- 
quence of  escheat,  forfeiture,  descent,. sur- 
render, or   otherwise  (t):    or  however  the 

How  the  de-    copy holder  takes  the  manor   {k) ;   yet,  a$ 

misable  pro-     %      %    t  ^  ^i_  •         r 

p<>rty  may  be  lord,  he  may  regrant  the  premises  by .  copy ; 
destroyed.       uniess  he, change  the  nature  of  The  estate  " 


[  37  ]  creatmg  a  common  law  interest  in  the  lands^ 
If  he  make  a  lease  for  years  or  any  other 
estate  by  deed  •,  the  demisable  property  of 


{g)  See  2  Dumf.  Sf  Easi^  4\i.  n\  the  case  of  AevM 
r.  JodrelL 

[h)  35  Hen,  S.  c.  13.  37  Hen.  S.  c.  9.  and  92  and 
23  Car.  2.  c.  3.  relatiTe  to  Thombury  in  Gloucester^ 
shire^  &c. 

(t)  1  Roll.  Ahr.  498.  Capyh.  (B).  4  Co.  31.  a.  French^ 
case. 

[k)  See  French's  case,  uhi  sup.  &c. 

•  Or  without  deed,  4  Co.  31.  a.  Cro.  Car.  521. 
1  Roil.  Ahr,  49B.  Copyhold.  (B).  pi.  3.  Lease  for  anj 
time  certain  destroys  the  custom.  See  1  Roll.  Abr. 
498.  Copy*  (B).pl.  3.  and  my  Princ.  ofCwMey*  p*  10. 


GRANTS.  47 

the  pnm\9eB  woald  be  for  evec  destroy^ : 
iMit  if  he  retain  tbem  for  aay  length,  of 
time  *  in  bis  hands,  he  may  grant  them  by 
copy  again*  Or  if  a  copyhold  in  fee  escheat 
to  the  kurdr  and  be  grant  it  to  another  by 
copy  for  life,  be  may  grant  the  reversion  also 


*  On.  Efh.  699-  Hqrris  v.  Jaf$.  .4  Co.  31.  •• 
FrmclCi  case.  Co.  Copyk.  b.  62.  Tr.  14  L  Qu€Bre. 
It  is  said  if  the  lord  lease  the  copyhold  for  a  yewr  or  for 
haffa  year,  &c.  by  deed,  or  eren  by  parol,  the  demisa* 
ble  property  is  destroyed ;  because  it  would  be*  during 
that  time, 9e$ifred  from  ike  Mfwor.  (See  Cro.  Cmt.  SSI.) 
Yet,  is  not  the  possession  of  the  lessee  the  possession  of 
the  lord ;  and»  consequently,  may  not  the  copyhold  be 
still  said  to  be  in  hi^  demesne  ?  But  it  should  be  re- 
menibered  that  the  interest  of  the  lessee  is  a  cownaon^ 
law  interest,  and  not  a  copyhold  interest :  yet  it  is  said 
if  the  lord  lease  at  wiU  (Co.  Copyh.  s.  68.  Hr.  14K 
9  Leotu  106.)  it  will  not  destroy  the  demisable  quality^ 
though  an  estate  at  ^ill  is  a  eommon^law  and  not  a  co- 
pyhold  interest.  Besides,  it  does  not  appear  how  the 
leasing  the  copyhold  for  a  year  can  be  a  teveroMeefrom 
the  manor.  It  is  not  like  a  grant  in  fee.  When  the 
copyholder  leases  by  licence,  it  is  no  sercrance.  It 
should  therefore  seem,  that  the  reason  is,  that  while  the 
term  (whether  it  be  for  several  years,  or  for  half  a  year) 
continues,  the  premises  are  not  demisable,  but  tliat 
when  they  are  only  granted  at  will  they  are  demiiabUf 
as  the  lord  may  determine  his  will  at  any  time. 


M  GRANTS. 

by  copy;  or  graut a  new  cofijr  on  the  death 
of  the  tenant  for  life  (/)• 

So,  if  the  intecruptioB  be  vroogfuU  as  if 
tile  lord  be  disseised,  aad  the  diaseiaor  die 
seised,  or  if  the  land  be  recoveted  agaiaat  the 
lord  by  false  verdict,  or  erroneous  judgment; 
in  these  cases,  till  the  hind  be  recovered  or 
the  judgment  reversed  by  the  lord  of  the 
flsanoF,  the  land  will  not  be  demised  or  de- 
misable; and  yet,  after  the  land  berecon* 
tinued,  it  will  be  grantablc  again  by  copy; 
for  nan  valei  impedimentum  quod  de  jure. nan 
$ariiiur  effeclmm^.el  qu^  aoMrakgem^ip^a 
infecto  habetur :  but  if  the  land  so  forfeited 
or  escheated  before  any  new  grant  made  be 
extended  upon  a  statute  or  recognizance  ac* 
knowledged  by  the  lord,  or  if  the  wife  of  the 
lord  in  a  writ  of  dower  have,  this  land  as* 
signed  to  her,  although  these  impedimeats 
are  by  acts  in  law,  yet,  inasmuch  as  the  in- 
terruptions are  lawful,  the  lands  can  never 
after  be  granted  by  copy  (m). 


(/)  1  Li^.66.  MempandCarier, 
(m)  3  C0.  3],  a.  4  Fretuk's  cate. 
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But  if  a  ccfyhold  escheat,  and  the  lord 
pro  tempore^  iwho  has  only  a  )>ailiciilar  in- 
terest in  the  manor,  make  a  lease  for  years    [  S8  ] 
•r  other  eomsion^  kw  estate  which  would 
have  absolutely   destroyed    the   demisable 
ptoperty  of  the  laads,  bad  such  lease  or 
estate  been  made  by  a  tenant  in  fee^yet  such 
lord,  having  only  the  particular  interest  in 
the  manor,  shall  not,  by  his  own  act,  pre- 
judice him  in  remainder  or  reversion :  and 
therefore,  although    he    himself   shall   he 
bound  by  his  own  act,  and  absolutely  pre-* 
eluded  from  granting  the  premises  again  by 
copy,  yet,  on  the  determination  of  his  estate 
in  the  manor,  the  premises  may  be  granted 
by  copy  again :  for  the  custom  shall  not  be 
destroyed,    as  to  those  in  remainder  (n), 
So,  if  the  king  lease  an  escheated  copyhold  ' 
by  deed,  the  custom  shall  not  be  destroyed ; 
but,  on  the  expiration  of  the  lease,  he  may 
again  grant  it  by  copy :  for  the  grant  of  the 


(n)  Ctq.  EUz.  459.  CcneMe  v.  Ruskey.  8  RolL 
Air.  271.  Prescript  (T.j  pi.  1-4.  S.  C.  under  the 
name  of  Ruilejf  end  Conesby*  8  ibid.  196-7.  Pre- 
rogative  le  Roy  (G)  pi.  3,  4.  Cresier  and  BmmetU  snd 
n.  (7)  to  Co.  lAiL  5S.  b. 


n 
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king  shall  not  enure  to  a  double  intent  as 
the  grant  of  a  subject  may  do  (o). 

Who  mar  re-      And  as  to  the  grant  of  lands  which  were 

Seaied^itiidi]  ^^^®  ^^^^  ^j  copy  and  escheated  to  the  lord, 

we  may  observe  that  it  matters  not  whether 
they  escheated  before  the  accession  of  the 
granting  lord  to  the  manor,  or  within  his 
own  time;  for  immediately  on  their  es- 
cheating they  fell  into  the  manor  and  passed 
along  with  it,  and,  consequently,  might  have 
been  granted  again  by  copy  (in  case  their  de- 
misable property  was  not  destroyed  by  their 
[  S9  ]  being  turned  into  common  law  estates)  by 
any  lord  who  acceded  to  the  manor,  how- 
ever trifling  his  interest,  provided  his  in- 
terest were  lawful  (/>). 

Again,  if  a  copyholder  accede  to  the  ma- 
nor, and  his  copyhold  be,  in  consequence, 
extinguished,   he  may  grant  it  tgtiin   by 


(o)  Cremer  and  BumetU  «M  mp.  aad  Gitb.  Tau 
304. 

[p]  See  Sir  Wm.  Janes,  449.  Let  and  Baotkby* 
1  Keb.  7^0.  S.  C.  Cro.  Car.  52J.  S.  C.  4  Co.  31 .  b. 
French's  case. 
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copy  {q)  equally  as  the  lord  originally  en- 
titled to  the  manor  might  have  done  in  case 
the  copyhold  had  escheated  or  been  surren- 
dered to  his  use:  for  it  matters  not  whether 
the  manor  come  to  the  copyholder,  or  the 
popyhold  come  to  the  lord. 

If  the  lord  have  only  a  particular  interest 
in  the  manor,  he  may  grant  by  copy,  though 
the  estate  so  granted  by  him  may  not  only 
continue  longer  than  his  own  estate  in  the 
manor,  but  even  if  the  estate  so  granted  may 
eventually  hot  come  into  possession  during 
the  existence  of  his  own  estate:  thus,  a 
tenant  for  life  (r),  in  dower  («),  or  guar- 
dian  (f),  and  seemingly  by  the  better  autho- 
rity as  well  as  from  the  reason  of  the  thing, 
a  lessee  for  years  [u)^  may  so  grant  in  rever- 
sion, though  the  grant  may  not  take  effect 


{q)  Moore^  185.  pi.  330.  Hide  and  Lycm,  4  Co.  31.  b. 
S.  C.  Iba.  65.    Blemmerhmuet  r.  Humberstotu  Sir 

(r)  C«//JL  99. 

(i)   Cro.  Eliz,  661.  Gay  and  Eaif. 
(I)  2  Rett.  Ahr.  41.     Gardieih  (3)  pl-  3*  Shapland 
and  Ridier.    9  P.  Wm$.  139. 
(»)  See  GUh,  Ten.  304. 
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IB  pMsetsion  lill  their  own  interest  be  de- 
termined. 


Grant  in  re.  Bul  it  has  been  said,  that  A  lord  cannot 
^'*™^'  grant  a  copyhold  in  reversion  without  a  spe- 
cial custom  empowering  him  so  to  do:  ye% 
C  40  ]  it  is  observable  that  most,  if  not  all,  the 
books  which  assert  this  doctrine  are  evi- 
dently, and  for  the  most  part  avowedly, 
founded  upon  the  loose  note  in  March  (w), 
and  the  case  mentioned  in  Leonard  (.r)  and 
Godboit  {y).  The  first  of  which  does  not 
appear  to  be  any  more  than  a  dictum;  and 
so  Chief  Baron  Comyns  (t)  considered  it; 
and  in  the  latter  the  justices  would  grve  no 
opinion  on  the  point.  And  the  case'of  P/tmp* 
ton  V.  Dobyneiy  in  GoukUberough  (a)  is  also 

• 

inconclnsive,  though  it  seems  to  be  against 
the  validity  of  such  custom.  A  custom  to 
restrict  the  lord,  who  might  have  granted  a 
copyhold  in  possession  in  fee,  appears,  as 


i«*««v 


(tr)  March.  Rep.  Temp.  Car.  6.  pU  13. 

(x)  3  Leon.  226.  pi.  13. 

(y)  Gedb.  140.pl.  17K 

[z)  Comyns's  Dig.  Capyh.  (C.  12.) 

[a)  GouUsb.  102.  pU  8. 


n 


GRANT&  «» 

Chief  Baron  Gilbert  obftcrves  (6),  to  be  very 
unreasonable.  If,  indeed,  the  cuatom  goea 
only  to  reatrain  the  particular  tenant  from 
granting  in  reversion  it  might,  as  be  remarks, 
be  reasonable  enough.  But  we  must  .cer« 
tainly  have  a  better  authority  than  that  in 
Marchj  before  we  affirm  that  even  a  lord 
having  a  ]>articular  interest,  would  require 
%  cyaton  to  emabk  him  to  make  such  a  grant, 
though  a  custom  to  restriei  him  might  pos* 
sibly  be  good. 

^if^fy%  the  premises  granted   must  be  Thepremuet 
held  ''^bymfjf  of  ^mart  roU;'^  for  this  is  an  STheid^Mlj 
essential  in  thisspecies  of  tenure.     It  is  not  «^gy,.o^««"rt 
enough  to  allege  that  certain  premises  are 
held  ^^  according  to  the  custom  of  the  ma- 
nor,^^  but  they  must  be  expressly  shewn  to 
be  keld,  "by  copy  of  court  roll  also"(c):       [  41  ] 


[1]  7m.  322. 

(c)  3  Buhtrodt^  980.  ElHn  and  WoMtelL  CaU 
tkorpe  flays,  **  If  tbe  lord  in  open  court  doth  grant  co- 
pyhcM  land,  and  the  iteward  make  no  entry  thereof  in 
the  court  rolk,  this  »  not  good^  though  it  be  never  to 
imblicly  done,  and  no  collater^  proof  can  make  it 
Ssod. 

But  if  the  tenant  have  no  copy  made  unto  him  out 


^ 
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and  oa  the  other  haod  it  is  not  enoufb  to 
affirm  that  they  afe  heki  **  by  copy  of  cow* 
roll/'  without  shewing  also  that  tb^  aia 
held  ''  at  the  will  of  the  loid"  {d\ ;  for  otheiw 
wise  they  maybe  only  customary  freeholds*. 


of  the  roll,  or  if  he  loM  his  copy,  yet  the  roll  is  ttill  « 
fuAcient  title  for  his  copyhoM»  sod  etea  if  lihe  nil  be 
also  lost;  yet  it  seems  that  by  proof  he  can  malieSiiis 
good.  Calth.  47»  8.  [And  see  l6  £«#/,  dOS.  Doe  d. 
BennmgtaH  r.  HallJ] 

(d)  Cro.  Car*  9Q9.  Hughes  v.  Harrys.  Carth.  432. 
Crale  ▼.  Noble.  Co.  Copyh.  s.  39.  Tr.  p.  66.  BlacksU 
7Vac/«9  Consid.  on  Copyholders,  and  S  Omk*  149.  eh*  9^ 
And  see  7  EasU  409*  Bro¥m  ▼•  RamUrns. 

*  [See  however,  as  to  this,  7  East,  899.  Doei*  Cook 
y.  Danvers,  where  it  was  held,  that  the  freehold  of  an 
estate,  parcel  of  a  manor,  and  demisable  only  by  the 
license  of  the  lord,  passing  by  surrender  and  admrit'* 
tance,  and  to  which  the  tenant  was  admitted  by  the 
description  of  a  customary  tenement,  habendum  to  her 
and  her  heirs,  /«Miid««  of  the  lord,  by  the  vod»  aceoid 
ing  to  the  custom  of  the  manor,  by  the  accustomed 
rent,  suit  of  court,  and  other  services,  is  in  the  lord^ 
and  not  in  the  tenant,  though  nor  holden  at  the  unti  of 
the  iord :  and  that  such  an  estate  may  well  pass  under 
the  description  of  copyhold  in  a  wiH,  or  0ipen  instruc- 
tions for  a  will,  without  attestation  or  signature,  pro* 
vided  that  neither  be  required  by.  the  terms. of  the- 
surrender  to  the  use  of  the  will.  See  also,  ibUL  4^9. 
Brown  v,  RawHns.} 
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^Aii!^  >il  w  observed'  by  Lord  Coke(€), 
that  there  is  no  tetindi  in  the  law  that  faoMs 
bjT'.co^;  httt  only  this  kind  of;  customary 
toaaM;  'for  ftp  masv  Myst  he,  tioldt  by  copy 
of  a  cl]8iMr|>€Nriby'0opy  of  a  fine^  hnt  tfaia 
tenant  holds  by  copy  of  court  roll. 

Sixthfy^  they  .are  to  be  held  ^^  at  the  wJU  -;*<attbe 
of  the  lord,  according  to  the  custom  of  the  lord.^accord* 
mmHmJ'    Under  the  preceding  branch  of  tl^^^uhe 
ourd^fioition,  we  have  noticed  the  necessity  "nwor." 
of  alleging  that  the  copyholder  holds  "  at 
the  will  of  the  lord/'     The  copyholder  was,  of  theertate 
originally,  strictly  and  merely  a  tenant  at  hoWw.^^^^ 
will.     He  was  solely  indebted  to  the  muni'^ 
fieence  of  his  lord  for  his  lands ;  and  his  lord 
might    have  resumed    them    at   pleasure. 
While  the  tenant,  however,  conducted  him- 
self faithfully,  and  fulfilled  hisconditions  and 
returoe,  he  was  suffered  to  continue  in  the 
pmsession  of  the  estate.     If  indeed  he  failed 
in  these,  his  interest,  of  consequence,  be- 
came  forfeited  to  the  lord. 


Whea  ^e  tenant  died,  hi^  children,  de-  And  progress 

ofcopyholdf. 
■kdi-^^^^  "^  ■  *  -  -    *  ■ '   —    '  ■        -         [        --        -   '       it  i.ii  - 


(e)  Co.  lAt.  57.  b.     Co.  Copyh.  s,  32,  Tr,  p.  57- 

F 
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peodeot  upon  tbeir  industry  in  rustic  em* 
[  42  ]    ploys  for  support,  and  bred  up  under  the 
protection  and  in  the  interest  of  thdi  lord, 
were  often  permitted   to  retain  the  spot 
which  their  father  had  cultivated;  and  suc- 
ceeded on  the  conditions  under  which  be 
had  held  them.     This  seemed  reasonable 
and  just.     It  was  conceived  hard  to  deprive 
the  children  of  a  faithful  vassal^  of  the  scanty 
pittance  they  might  reap  from  succeeding 
him.     This  became,   therefore,  firequeotly 
practised ;  and  in  many  manors,  this  ripened 
into  custom.     The  common  law,  always 
friendly  to   freedom,  countenanced  every 
measure  which    favoured  it,    and  which 
tended  to  make  the  tenant  less  dependent 
on  his  lord.  The  conditions  on  which  the  vas* 
sal  held  his  copyhold,  became  in  time  fixed 
in  their  nature,  though  perhaps  not  always 
so   in   their  duration   and  extent;    and   it 
thence  became  usual  to  grant  such  an  in- 
terest to  the  tenant  and  his  heirs,  yet  sub- 
"ject  to  the  right  of  resumption  by  the  lord. 
The  tenant,  notwithstanding  such  descendi- 
ble estate,  was  still,  therefore,  said  to  bold 
at  the  lord's  will ;  and   his  heir  was  neces- 
sitated to  be    regularly  admitted    to  the 
tenancy.      He  acknowleged  the  gift,  and 
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was  grateful  for  the  renewed  munificence  of 
the  lord.     He  accepted  the  seisin  and  paid 
lus  fine.    Should  the  lord,  indeed,  have  re- 
quired an  exorbitant  fine,  the  heir  would 
have  been  disinherited;  but  this  tlie  law  at 
length  prevented,  and  confined  his  demands 
within  the  limits  of  justice,  and  regulated 
them  by  the  value  of  the  lands  to  which  the 
heir  ought  of   right  to  succeed.     As  the 
tenant  held  only  at  will,  at  least  in  the  con- 
sideration  of  law,  he  could  not  transfer  his 
iuterest  to  another ;   at  the  most,  he  could      [  43  ] 
only  relinquish  his  own  right  to  the  premises. 
He   therefore  returned  them  to  his  lord. 
When  a  copyholder  wished  to  transfer  his 
estate,  he  communicated  those  wishes  to 
the  lord,  who  often  complied  with  his  re- 
quest, and  accepted  his  resignation  under 
confidence  to  regrant  the  estate  to  the  per* 
son  he  was  desirous  should  succeed  htm  (/). 
This  also  becoming  more  frequent,  and  the 
connection  every  day  relaxing  between  the 


(/)  In  early  times  freeholds  were  frequently  so 
trsBiferrad.  Vide  Mad.  Form.  AngL  No.  C.  Mad. 
Bar.  AngHea.  b.  3.  c.  4.  p.  230.  Dalrymp.  F*  P. 
c.  6.  8.  1.  p.  392.    Fitzh.  Abr.  Prescript,  pi.  29* 

F2 
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lord  and  his  tenant,  the  returns  and  duties 
becoming  more  fixed  and  certain,  and  the 
advantages  of  alienation  perpetually  present* 
ing  themselves,  the  law  countenanced  the 
usage,  and  often  enforced  its  compliaDce. 
Still,  however,  a  regular  resignation  or  sur- 
render, by  the  old  tenant,  and  a  regulair  ac- 
ceptance or  admission  of  the  new  were  re- 
quisite.  And  this  form  must  to  this  day  be 
adhered  to  {g). 

Thus  has  the  law  supported  and  strength- 
ened the  estate  of  the  tenant,  though  it  still 
regards  him  as  holding  at  the  will  of  the  lord. 
But  the  tenant  has  long  ceased  to  be  sub- 
ject to  his  caprice.  The  grant  indeed  by 
the  lord  is  solely  dependent  on  his  option. 
The  lord  cannot  be  compelled  to  grant  {k) ; 


«M 


(g)   Watk.  No.lxvi.  to  Gilb.  Ten.  p.  407-9. 

(A)  Moore,  788.  Lord  Grey's  case.      Watk.  No.  ' 
Ixxxi.  to  Gilb.  Ten.  413. 

Bat  a  custom  for  a  tenant  for  life  to  name  hia  sucr 
cessor  is  good,  for  this  is  a  quasi  fee.  1  Rol.  Abr. 
.560.  Customes(E.)  pi.  IB.^and  (H.)pl.  I.  Rawhswid 
Mason.  2  Brouml.  85.  192.  S.  C.  Noy'sRep.  3.  S.  C. 
cited,  t  Roll.  Rep.  48.  Crabb  and  BeviSf  cited. 
Noy.  3.  S.  C.  and  see  iVoy,  2.    4  Leon.  238.     BalTs 
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for  this  were  to  deprive  him  of  the  owner-  [  44  ] 
ship  of  his  property.  The  lord  can  be  no 
more  obliged  to  grant  a  portion  of  bis  de* 
mesoes  to  another,  than  to  convey  the 
manor  itself  to  a  stranger.  He  may  do 
either  if  he  pleases ;  but  he  is  not  compella- 
ble to  grant  at  all. 

If,  however,  he  chooses  to  grant  a  portion 
of  his  demesnes  to  a  person  to  be  held  by 
copy,  his  election  is  made.  From  the  very 
time  of  thfe  grant,  and  in  consequence  of 
the  very  act,  the  copyholder  ceases  to  be  a 
mere  tenant  at  the  will  of  his  lord :  he  is  no 
longer  subject  to  his  caprice.  The  lord  has 
granted  him  his  estate,  and  the  law  has 
established  it.  The  absolute  control  of  the 
lord  has  fled,  and  the  tenant  is  in  bv  the 
custom.  Hence  he  is  no  longer  said  to  Thecopy- 
hold  merely  ''at  the  will  of  the  lord/^  but  tjSci 
"  at  the  will  of  the  lord  according  to  the  cus-  ^"°"* 


case*  Precede  Chanc,  3.  Deveniih  v.  Baines^  and 
see  S  Dumf.  Sf  East,  746.  Mardiner  v.  Elliott. 
See  post*  ch.  7«  of  Fines.  Cokej  C.  J.  thought  that  a 
copyholder  coald  not  nominate  part  to  one  and  part  to 
another.  See  2  Brawnl.  199- 
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tern  of  the  manor /^  But  though  the  copy* 
holder's  interest  is  thus  established,  he  it 
still  considered,  as  to  many  purposes,  as  a 
tenant  at  will;  though  that  will  be  circum- 
scribed and  controlled  by  the  custom.  The 
freehold  of  the  premises  remains  in  the 
C  *^  ]  lord  (f);  and  the  possession  of  the  copy- 
holder is  regarded  as  the  lord's  possession, 
and  shall,  consequently,  cause  a  poioemo 
fratm  in  him  (A).  While,  however,  the 
tenant  renders  his  services  and  does  no  act 
which  may  amount  to  a  forfeiture  of  his 
tenancy,  he  cannot  be  deprived  by  the  lord 
of  his  interest  in  the  lands.  The  lord  can* 
not  rescind  his  estate;  he  cannot  deter- 
mine his  will :  and  if  the  tenant  has  a  trans- 
missible interest,  he  is  compellable  to  ad- 
mit the  heir  or  other  person  entitled  by  law* 
Should  the  lord  presume  to  remove  him 
from  his  lands,  or  even  to  enter  on  them, 
the  tenant    may  have  his  action  of    tres- 


(i)  Un.  tu  SI.    Aad  9ee  3  Burt.  U73*    Suplim 
y.HUl. 
(k)  Wotk.'<m  De$c.  c.  1.  8,  I.  p.  51. 
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pass  (/) ;  or  even  indict  him  (m);  according 
to  the  measure  of  his  offence*. 


(/)  See  Co.  Lit.  60.  b.  &  st.  91  Jae.  o%  15. 

(m)  See  Giib.  Ten.  329* 

•  [Neither  can  the  lord  dig  in  the  copyholder's 
land»  for  the  great  prejudice  that  he  would  do  to  the 
copyholder's  esute.  Gilb.  Tem*  327*  and  see  1 
MM.  Abr.  106.  Sir  Wm.  Janes,  343.  Phyer  v«  Ro» 
beris,  and  1  P.  fVms.  408.  And  in  Bourne  v.  Taylor, 
10  Eastt  18M,  it  was  accordingly  held,  that  the  lord  of 
a  manor,  as  such,  has  no  right,  without  a  special  cus- 
tom, to  enter  upon  the  copyholds  within  his  manor, 
iiBder  which  there  are  miiiaa  aad  vaina  «f  ceal,  ki 
order  to  bore  for  and  work  the  same:  and  that  the 
copyholder  may  maintain  trespass  against  him  for  so 
doing.  Hence  it  should  seem  that  the  lord  of  a  manor 
may  be  in  the  same  situation  with  respect  to  mines  as 
wttfa  respect  to  trees;  that  is,  the  property  may  be  in 
hini,  b«t  at  the  same  time  he  cannot  enter  and  take  it 
without  consent;  which  must  be  acquired  by  por^ 
chase  or  otherwise.  See  17  V^s^  Jun.  383.  And  if  a 
person  attempts,  or  even  threatens  to  break  up  mines 
having  no  right  so  to  do,  that  is  a  reason  for  coming 
into  Chancery  to  have  an  injunction.  Per  the  Loan 
Chancbllor,  in  Gibson  v.  SmtM,  Paseh*  1741.  Bar* 
nmrd,  Chmnc.  Rep,  497.  And  accordingly,  in  Grey  v. 
the  Duke  of  Northumberlandf  an  injunction  was 
granted  against  a  lord  preparing  to  open  a  mine.  13 
Ves»  Jun.  336.  But  a  distinction  was  recognized  be- 
tween opening  a  mine  and  working  one  already  opened : 
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Immediately  on  the  graat  being  ma4e, 
the  tenant  18  in  by  the  custom.  Hence  the 
estate  of  the  lord  need  not  be  commensu* 
rate  with  that  of  the  tenant;  the  former  is 
not  merely  derived  from  the  latter*  Hence 
a  tenant  at  will  of  the  manor  may  grant  a 
r»^*opyhold  to  a  stranger  in  fee  (n).  The  co- 
pyholder shall  be  in  by  the  custom,  and  pa- 
ramount the  interest  of  the  granting  lord. 
And  bis  Hence  the  estate  so  granted  to  be  held  by 

.notbei'ib      copy  shall  not  be  subject, to  his  charges  or 


£rfl"chl^  incumbrances  (o). 


and  §uch  injunction  will  not  be  continued  beyond 
a  reaaooable  time  for-  bringing  the  matter  to  trial. 
17  Ibid.  2S1.  And,  with  regard  to  the  opening  and 
working  of  mines  by  the  lord  of  a  manor,  it  has  fur- 
ther been  held,  that  a  custom  for  him  and  his  tenants 
sinking  pits  for  collieries  in  the  freehold  lands  to  Uy 
and  continue  the  rubbish,  materials,  Sic,  on  the  lands 
of  the  cu^omary  tenants  near  the  pits,  is  void,  as  being 
unreasonable  and  arbitrary,  and  tending  to  defeat  the 
copyholder  of  the  whole  profits  of  his  land,  and  to 
destroy  his  estate.  See  S  Stra.  l<224.and  1  Wiis.  63. 
WUkes  V.  Bffudbemt.  With  respect  to  the  lord's 
power  as  to  trees,  see  Gi/&.  Ten,  Sd8.  and  seq,  Watk. 
Ed,  and  the  authorities  there  cited,  and  infr.  p.  3320 

(ji)  4  C^.  23.  b,    6  Co.  te.  b. 

(o)  See  8  Go.  63.    Swaynt^t  case. 
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^  if  a  copyhold  escheat,  and  the  lord  grant 
a  rent-charge  or  acknowledge  a  statute,  and 
then  regrant  the  copyhold,  the  rent  or  sta- 
tute will  not  affect  the  copyhold ;  but  the 
tenant  shall  be  in  paramount  the  charge  (/>).  [  46  ] 
If,  indeed,  the  manor  had  been  actually  ex- 
tended on  the  statute,  the  lands  would  be 
bound (jr);  but  in  that  case  they  would  be 
no  longer  grantable  by  copy. 

The  copyholder,  therefore,  being  in   by  _norpreju- 
the  custom,  shall  not  be  prejudiced  by  the  ^J^*'^*"'* 
acts  of  the  lord.     If  the  lord,  therefore,  con- 
vey   the  freehold  of  the  lands  so  held  by 
copy  to  a  strahger  (r),  or  lease  them  to  a         ^ 
stranger   for  years  («),    the  copyhold  shall 
not  be  extinguished.     If,  indeed,  the  lessee 
assign  over  to  the  copyholder,   his  copy- 
hold interest  would  be  destroyed  ;  but  then 
this  would  be  in  consequence  of  his   ovm 


(p)  See  Oilb.  Ten.  202.  and  Watk.  No.  Ixxxvi.  p. 
430. 

iq)  Co.  Copyh.  s.  6«.  Tr.  141.  See  StacUle,  71.  pi. 
146. 

(r)  4  Co.  24.  b.  Murrel  and  Smith,  kc. 

{$)  2  Co.  16.  b.*  Lane' J  case.  2  Leon*  209.  Beal 
and  Longley.     4  Leom.  230.  S.  C. 
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mci  (I),  tnd  act  immediately  in  consequence 
of  the  act  of  his  lord* 

The  next  thing  to  be  reoMrked,  with  re-> 
spect  to  '*  the  custom  of  the  manor/'  ia,  the 
estate  which  such  custom  prescribes. 

Whatettate      ^  When  a  copyhold  escheats,  the  lord  is,  as 

may  be  great* 

ed.  we  have  already  observed,  under  no  obliga- 

gation  to  regrant  it  by  copy  :  he  may  keep  it 
himself;  or  absolutely  destroy  its  demisable 
properties,  by  turning  the  premises  into 
frank'fee.  Yet  if  he  chooses  to  grant  it 
again  by  copy,  his  control  over  it  is  no 
more  during  the  existence  of  the  grant.  On 
the  grant  being  made,  the  custom  of  the 
manor  immediately  takes  effect,  and  pre- 
scribes its  extent  with  respect  to  the  estate 
C  47  ]  of  the  tenant.  The  lord  cannot  exceed  the 
limits  prescribed  by  the  custom;  he  may 
grant  for  a  lesst  but  he  cannot  grant  for  a 
greater  estate  (u).  If  the  custom  warrants 
him  to  grant  in  fee-simple,  he  may  grant 
any  other  estate,  since  all  others  are  in- 
cluded in  a  fee  {w) ;  he  may  grant  to  a  person 


(/)  Lane*i  case,  ubi  sup. 

(tt)  See  Co.  CopyA.  6,  41.    Tr.  p.  90. 

(tv)  4  Co.^.  a.  Bullock  9LQdDibiey.  Co.  Lit,  59.  b 
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aod  the  beirB  of  his  body,  with  remainders 
over  (jt).  If  the  custom  autboriaes  him  tQ 
grant  for  three  lives,  he  may  grant  for  one; 
or  to  one  for  the  lives  of  three  (y) ;  or  be 
may  grant  for  years  {z)*  If  he  may  grant 
an  absolute  estate,  be  may  grant  a  condi-* 
tiooal  one*.  If  the  custom  be  to  grant 
ia  fee,  '^  and  not  oiherwue^*^  a  less  estate 
may  be  equally  granted,  though  a  less 
estate  was  never  granted  before;  for  the 
words,  ^^  and  not  otherwise^'*  would  be  of  no 
avail;  such  a  restrictive  clause  would  not 
be  good  (6). 


(x)  See  Buttock  and  Dibtey^  uht  svp»  Cro.  Etiz, 
373.  Stanian  and  Barnes.  WtUtu  No.  Ixxix.  Gilb. 
Tetu  425-7«  pott.  ch.  4. 

(^  3  Ld.  Raym.  994.  Smartte  and  Penhmilaw. 
Tlie  words  et  iwn  aliier  mast  be  meant  only  of  the  ex- 
tent  oftlie  custom^  and  not  that  the  lord  is  confined  to 
theformatUy  of  a  grant  for  three  lives  only.  Custooi 
to  grant  for  one  life;  grant  to  two  jointty  not  good. 
Per  Fenner  and  Popliamt  obitert  in  Gravener  ▼.  Brock 
el  at.  Poph.  35.  and  see  Lord  Raym.  997*  Arg.  feed 
fuare.J 

(z)  4  Co.  "iS.  a.    Co.  Lit.  52.  b. 

*  Cro.  Etiz.  323.  Downs  v.  Hoptdns.  4  Co.  29*  b. 

(&)  Stanton  and  Barnes^  ubi  sup.  2  Lord  Raym. 
994.  Smartte  Bnd  Penhallows. 
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So  the  lord  may  grant  in  remainder  or  re- 
version, though  he  have  only  a  particular 
interest  in  the  manor  (c). 

[48] 

The  usual  ser.      Seventhly^  the  copyhold  must  be  granted 
turns  must  be  ^'  tmder  the  tuual  services  and  returns!^ 

reserved.  ' 

It  was  said,  by  Ley^  C.  J.  in  the  case  of 
Smith  V.  Reynard  (c^i  that  when  copyhold 
lands  come  into  the  hands  of  the  lord  by 
escheat  or  forfeiture,  the  lord  may  grant 
those  lands  by  copy  rendering  (or  reserving) 
a  greater  rent.  But  Sir  Edward  Coke  lays 
it  down  in  express  terms  («),  that  the  most 
trivial  variation  must  not  be  made  from  the 
ancient  services,  else  the  heir  may  ^void  the 
grant;  nay,  if  the  ancient  rent  were  ex- 
pressly reserved  in  gold,  and,  on  the  new 
grant,  it  be  reserved  in  silver,  it  would  be 
fatal;  or  if  two  copyholds  escheat,  the  one 
usually  demised  at  twenty  shillings  rent,  and 
the  other  at  ten,  and  the  lord  grant  them 


(c)  AntCt  p.  39*     Though  it  has  been  said  that  such 
a  lord  caanot  grant  in  parcels.*     See  antCi  p.  25.  n.  (n). 

(d)  2  Roll.  Rep.  236. 

(e)  Co.  Copyh.  s.  41.  and  see  Cro,  Eliz.  699>  700. 
Harris  and  Jay^  and  post,  ch.  6.  p,  SSI -3. 
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both,  rendering  thirty  shillings,  it  would 
not  be  good.  And  this  doctrine  of  Lord 
Coke's  is  adopted  in  its  fullest  extent  by 
Mr.  Justice  Blackstone  (/) ;  and  also  by 
the  late  Chief  Baron  Gilbert  (g-),  who 
.  reasons  that  as  there  is  nothing  but  custom 
to* warrant  the  grant  by  copy,  so  it  ought 
to  be  strictly  pursued  as  to  the  estates,  cus- 
toms, services,  and  tenure,  else  it  is  not  the 
estate  thai  was  demised  before ;  and  though' 
he  conceived  that  if  there  were  a  copyhold 
in  fee,  the  lord  might  release  part  of  the 
services  and  not  do  any  prejudice  to 'the  co- 
pylmlders  estate,*  (for  there  would  then  , 
be  an  estate  in  being  which  would  appear 
to  have  been  the  old  estate,)  yet,  when  the  [  49  ] 
lord  grants  a  new  estate  by  copy,  since  it  is 
an  estate  against  common  right  and  war- 
ranted only  by  custom,  such  custom  must 
be  strictly  pursued  in  order  to  bind  the  heir. 


(/)  2  Camm.  370.  ch.  22. 

[g)  Ten.  198. 

♦  See  Hit.  7  Edw.  4.  25.  a.  pi.  32.  If  the  lord 
release  his  seignory  in  part  of  the  tenancy,  all  tbt» 
seignorv  by  his  own  act  is  gone.    See  6  Co,  1  •  b. 
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Farm  of  a  Grant. 

If  the  grant  be  out  of  eodrt  let  a  memo* 
randum  be  thus  made:-*- 

MmT0f\^^    IX    BKMKMBEEED    that    OB 

Fo/rAnrti. /thig^  the  day  of  in  the 

year  of  our  Lord,  &c.  I,  M.  Earl  of  B.  loid 
of  the  manor  of  FatrAtfr«<  aforesaid,  Hats 
granted  unto  C.  D.  of  &c.  and  his  heirs  all 
that  messuage  &c.  situate,  &c.  and  within, 
and  parcel  of,  the  said  manor,  which  were 
heretofore  in  the  possession  of  A.  B.  and  Msld 
by  him  of  the  same  manor  by  copy  of  court 
roll,  &c.  and  on  his  decease  escheated  for 
want  of  heirs;  and  that  I  have  also  given 
unto  the  said  C.  D.  $eUin  thereof  by  the 
rod ;  TO  hold  to  him,  the  said  C.  D.  and 
his  heirs,  by  copy  of  court  roll,  at  the  will 
of  the  lord,  according,  &c.  by  the  same 
rents,  customs,  and  services,  as  the  same 
messuage,  &c.  have  been  heretofore  held. 
And  that  the  said  C.  D.  gave  for  a  fine  100/.. 
but  his  fealty  was  respited. 
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If  in  court,  say, — 

Also  at  this  court  the  lord  of  the  said 
maDor,  by  bis  said  steward,  granted  unto 
C.  D.  ALL,  &c.  And  the  said  C.  D.  being 
present  in  court  in  his  proper  person,  prayed 
seisin  of  the  said,  &c.  whereupon  the  lord 
l^  his  said  steward  granted  seisin  thereof  by 
the  rod,  &c. 


CHAP.  III. 


Of  SURRENDERS. 

[  30  ]  A  COPYHOLDER  being  in  consideration  of 
Nature  of.  law  but  a  tenant  at  will,  he  had  no  interest 
which  he  could  transfer  to  another;  he  could 
only  relinquish  liis  "own  rigfit  to  the  pre- 
mises. When  he  was,  therefore,  desirous 
that  another  should  succeed  him  in  the  te- 
nancy, he  surrendered  or  returned  the  pos- 
session to  the  lord,  under  confidence  that  he 
would  regrant  the  premises  to  the  person  h*e 
himself  should    designate*.       If  the   lord 


*  Bract,  lib-  -*•  ^»'-  >•  <^«  28.  s.  5.  fol.  209.  a.  Trew, 
weiver  eel  et  dit  que  Tusage  fuit  tiel,  et  que  les  fraunk 
tz  poief  vendf  lour  tenes,  et  quant  ilz  veudf  &c.  ils 
viend  en  court  et  rend  al  oeps  ceity  qtte  serra  feffee^  et 
les  bailes  ferra  exec/  ^c.  Fitzh.  Abr.  Prescripts 
pi.  29.  cites  P.  13  Ed.  3.     Note.    Thesefrank-tenants 


: 
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accepted  such  resignation  under  such  confi- 
dence the  Court  of  Chancery  enforced  the 
trust.  This  power,  thus  assumed  by  the 
courts  of  Equity,  seems  coeval  with  the  in- 
troduction of  uses  with  respect  to  freeholds. 
Though  seemingly  new  in  the  time  of  Ed- 
ward the  Fourth,  it  was  generally  acquiesced 
in,  as  it  opened  the  way  for  the  alienation  of 
copyhold  as  well  as  of  freehold  estates;  and 
the  connection  between  the  lord  and  tenant 
every  day  relaxing,  and  the  returns  and  du- 
ties becoming  more  certain  and  fixed,  the 
law  countenanced  the  usage  (h). 

Before  the  statute  of  quia  emptores  ter^ 
rarum  this  was  an  usual  mode  of  conveying 
fieehold  estates.     Many  instances  remain    [  51  ] 
of  their  being  so  transferred,  even  through 
the  medium  of  the  king  (i). 

were  stated  to  hold  in  villeinage:  t.  c.  their  pers(ms 
were  free^  but  their  tenure  was  btise.  See  antey  p.  7* 
The  word  feoffee  shews  that  the  custom  of  enfeoffing 
was  omal  at  that  time,  ( 13  Ed.  3.) 

(A)  See  Watk.  Gilb.  Ten.  408.  No.  Ixvi.  410.  No. 
Ixix.  and  2  BL  C0mm.  366.  eh.  29. 

(t)  Mad.  Bar.  AngL  b.  3«  c.  4.  p.  230.  [h).  Mad. 
Fom.  AngL  No.  c.  Watk.  No.  Ixvi.  to  GUb.  Ten. 
408.  and  see  Dalrymp.  F.  P.  ch.  G.  s.  I.  and  ante^ 
ch.  9.  p.  [43.] 


1 
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Copyholds  being  still  considered  io  law 
as  estates  at  will,  they  can  only  be  thus 
transferred.  ,  A  surrender  or  resignation 
must  be  made  by  the  tenant  to  the  lord, 
and  a  new  grant  must  be  made  to  the  per* 
son  who  wishes  to  succeed  him  (A). 

This  mode,  indeed,  is  now  considered  as 
a  form  (/) ;  but  even  as  a  form,  it  is,  gene« 
rally  speaking,  indispensable.  A  copyhold 
cannot  properly  be  transferred  by  any  other 
assurance;  no  feoffment  or  grant  will  have 
that  operation.  If  I  would  exchange  a  co« 
pyhold  estate  with  another,  I  cannot  do  it 
by  an  ordinary  deed  of  exchange  at  the 
conunon  law,  but  we  must  surrender  to 
each  others  use,  and  the  lord  will  admit  us 
accordingly.  If  I  would  devise  a  copyhold, 
I  must  surrender  it  to  the  use  of  my  last 
will  and  testament;  and  in  my  will  1  must 
declare  my  intentions,  and  name  a  devisee 
who  will  then  be  entitled  to  admission  (m). 

The   power  of   alienation  in  the  copy- 


{k)  Walk.  Gilb.  Ten.  No.  Ixvi.  and  Ixix.  4  Co.  92.  a. 
(/)  See  Watk.  Gilb.  Ten.  No.  Ixx. 
(m)  2  BL  Comm.  367.  ch.  32. 
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holder  is  now,  however,  so  established,  that 
the  lord  is  compellable,  not  only  bj  mi6- 
pmiM  in  equity,  but  by  mmndamms  at  law,    [  5$  ] 
to  admit  the  person  nominated  by  the  for- 
mer tenant  (n). 

Tlie  manner  in  which  a  copyhold  is  sur-  How  made. 
rendered,  is  this :  the  tenant,  either  in  per- 
son or  by  attorney,  yields  or  returns  the 
seisin  or  possession  of  the  premises  to  the 
lord,  or  his  steward,  or  to  certain  tenants, 
according  as  the  custom  is,.by  re-delirer« 
ing  or  returning  the  symbol  of  seisin  by 
whicb  he  was  admitted  (o),  as  a  relinquish* 
ment  of  the  premises  as  to  himself;  and,  if  , 
it  be  not  intended  for  the  immediate  bene- 
fit of  the  lord,  at  the  same  time  designating 
the  person  who  is  to  be  instituted  into  the 
tenancy.    It  is  thus  entered  on  the  roil: 


(«)  [The  lord  cftnaot  help  receiving  the  surrender. 
Per  the  Lokd  CHAif€BLLoa,  in  WilHam*  ▼.  Ld.  Lomt' 
ddley  3  Vet.  Jua^52.  and  vide  mfr.  p.  9^.  and  chap.  6. 
Of  Admisaion.} 

(o)  Post.  ch.  6.  Of  AdmifMiion* 


n 
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Entry  of  in         "  At  this  court  came  I.  S.  one  of  the 

the  roll.  Ill  r»      I  • 

copyhold  or  customary  tenants  of  this 
manor,  and  surrendered  into  the  hands  of 
the  lord  by  the  rod/^  (or  other  customary 
symbol,  as  the  usage  may  be,)  **  and  ac- 
ceptance of  the  said  steward,  according  to 
the  custom  of  the  said  manor,  all  that  co- 
pyhold messuage,  &c*  now  in  the  occupa- 
tion of,  &c.  and  of  which  he  the  said  L  S. 
at  the  time  of  making  the  surrender,  was 
seized  in  fee  (p),  at  the  will  of  the  lord,  ac- 
[  53  1  cording  to  the  custom  of  this  manor;  [and 
all  other  his  copyhold  or  customary  tene- 
ments whatsoever,   holden    of  the  manor 


(p)  Though  a  surrender  passes  only  that  estate 
which  the  copyholder  has  in  himself  and  may  lawfully 
pasB»  yet,  if  the  uses  to  which  the  surrender  is  made,  are 
more  extensive  than  such  estate,  and  the  lord  admits  the 
surrenderee  according  to  the  uses  declared,  the  admit- 
tance may  operate  as  a  new  grant.  [Vid*  supr.  p.  24.] 
It  is,  therefore,  advisable  to  express  the  estate  which 
the  surrenderor  has  in  the  premises  in  order  to  prevent 
an  impotiti(^n  or  error.  For  should  the  expressed 
estate  not  be  commensurate  with  the  uses  declared, 
the  matter  would  be  apparent* 

See  Watk.  Gilb.  Ten.  255.  257*  451-3.  No.  cxix. 
cxx.     4  Leon.  68.  Co.  186.    1  Freem.  346. 
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aforesaid:]  and  all  his  estate,  right,  title,  in- 
terest, use,  trust,  benefit,  claim,  and  de- 
mand (y)  of,  in,  to,  or  out  of,  the  same  or 
any  part  thereof,  io  the  use  and  behoof  of ^  ifc. 

A  surrender,  therefore,  may  be  thus  de-  Defined, 
fined :  ^^  the  yielding  up  of  an  estate  by  the 
tenant  to  the  lord,either  as  a  relinquishment 
or  resignation  of  such  estate,  or  as  the  mean 
of  coriveying  or  transferring  it  to  another/^ 


First  then,  it  is  ^*  the  yielding  up  of  an  es- 
tate/' 


{q)  It  18  often  proper  to  insert  the  words  "  all  the 

estate,  right,  &c."  as  they  naay  operate  as  a  grant  or  re» 

lease  of  the  right,  when  thetenai>t  has,  in  reality,  only 

a  right  to  or  an  equity  in  the  premises.     See  2  Vem. 

16.  Spindlar  and  Wilford,  and  post.  p.  6l.   But  q'r.  of 

this,  as  it  is  neither  under  seal  nor  stamped.     And  a 

right  or  equity  of  any  kind  should,  at  laWy  he  released 

by  deed.     And  though  a  court  of  equity  might  deem 

signing  sufficient,  yet  may  It  not  be  subject  to  a  stamp 

duty  ?    See  post,  as  to  the  surrender  of  a  f«nt,  and 

qT.  whether  Spindlar  v*  Wilford  was  not  on  surrenders 

which  were  made  before  the  Statute  of  Frauds  ?     But 

note,  that  interests  in  copyhold  property  are  excepted 

in  the  stat.  sect.  3.     But  trusts  must  be  granted  or 

assigned  by  writing.  S.  9* 
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What  shall  This  must  be  apparent  from  what  has  been 
furrcndcr.  already  observed ;  but  we  shall  here  ioquire 
into  what  the  law  considers  as  amounting  to 
the  3rielding  up,  or  surrendering  of  a  copy, 
hold  :  and  such  yielding  up  or  surrendering 
of  a  copyhold  may  be  either  by  express 
words  or  by  implication  of  law. 

Sir  Edward  Coke  affirms  that  the  wonl 
surrender  is  vocabulum  mrtis;  and  therefore, 
where  a  surrender  is  needful,  if  this  one 
word  be  wanting,  all  other  words  used  in  or- 
[  54  ]     dinary  conveyances,  says  he,  are  ineffectual 
and  insufficient  to  convey  any  copyhold  es- 
tate; for  if  a  copyholder  come  into  court, 
and  offer  to  pass  his  copyhold  by  word  of 
grant,  of  gift,  of  bargain  and  sale,  or  such 
like,  I  doubt  he  will  fail  of  his  purpose:  for 
as  he  is  tied  to  a  singular  form  of  assurance, 
so  is  he  restrained  to  peculiar  words  in  his 
assurance  (r). 

Yet  be  tells  us,  in  the  same  section,  that  a 
surrender  (where,  by  a  subsequent  admis- 
sion, the  grant  is  to  receive  its  perfection 


(r)  CopjfK  8. 39. 
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and  confirmation)  is  rather  a  manifesting;  of 
the  grantor's  intention,  than  the  passing 
afvayany  interest  in  the  possession.  And 
it  should  seem,  from  other  books,  that  any 
words  manifestifig  such  intention  will  ope- 
rate as  a  surrender,  provided  it  be  not  pre- 
judicial to  the  rights  of  third  persons  {ij. 

There  is  indeed,  much  obscurity,  and 
seemingly,  inconsistency  in  the  books  with 
respect  to  this  subject;  though  there  are  se- 
veral distinctions  laid  down  which  seem  to 
have  been  relied  on,  that  should  not  here  be 
forgotten.  When  the  lands  are  to  pass  for 
the  lord's  immediate  benefit,  ^'  a  smalt 
matter  will  suflke  to  throw  them  into  his 
hands  (/) ;''  but  the  law  will  be  more  strict, 
and  insist  more  strongly  on  the  compliance 
with  form,  where  the  surrender,  if  well  made, 
will  be  the  mean  of  conveyance  to  a  stran- 
ger; and,  lastly,  it  will  not  dispense  with  a  [  55  ] 
particle  of  the  form,  where  it  is  to  operate  to 
the  destruction  of  a  third  person's  right. 


{$)  Gilb.  Ten.  252.  311.    Sir  Thama$  Jones's  Rep. 
142.    Zhnonv.  Tahnash. 
(t)  2  Show.  Rep.  1 31,  Zinzon  v.  Talmash. 
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As  to  the  first  and  secoDd  cases,  it  has 
been  held,  that  if  the  copyholder  use  the 
words  ''  bargain  and  aeil^^  instead  of  ^'  sur- 
render'^ it  will  be  sufficient  to  extmgmsh  his 
copyhold  for  the  benefit  of  the  lord  («) ;  but 
that  those  words  will  not  operate  as  a  sur- 
render  so  as  to  benefit  a  stranger;  for  in  that 
case  the  heir  of  the  copyholder  may  avoid 
it  {w). 

When  the  interest  of  third  persons  is  af- 
fected, the  surrenderee  is,  with  more  pro* 
priety,  restricted  to  the  prescribed  terois. 
Thus  on  a  grant  for  lives  succesnve,  with  a 
custom  for  the  first  taker  to  destroy  the  whole 
estate  by  surrendering  into  the  lord's  hands; 
if  the  first  taker  join  with  the  lord  in  levying 
a  fine  of  the  lands  to  the  use  of  others,  the 
fine  shall  not  operate  as  a  surrender  bo  as  to 
satisfy  the  custom  and  defeat  the  limitations 
over  to  the  other  lives  (;r). 


(tt)  Hutian,  65  Blemmerkasset  ▼.  Humberstone* 
Sir  W.  Jonei'i  Rep.  41  rS.  C. 

(to)  Callh.  57*     See  Co.  Copyh,  uln  sup. 

(x)  S  S/mw.  Rep.  130.  Zinzonv.  Tmlnmk.  Sir  7. 
Jmes,  142.  S.  C.     1  Freem.  263.  S.C. 
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In  instances,  however,  where  the  rights 
of  other  persons  are  not  prejudiced,  it  should 
seem  the  better  opinion,  as  well  by  the 
greater  number  of  cases  as  the  reason  of  the 
thing,  that  any  words  expressive  of  the  in- 
tention of  the  copyholder  to  return  the  copy- 
hold into  the  lord's  hands  for  the  purpose  of 
Its  being  conveyed  to  a  stranger,  will  be  a 
suflScient  surrender  in  law. 

Calihorpe  says,  that  if  a  copyholder  come  [  56  ] 
into  court  and  tell  the  lord  that,  for  the  pre- 
ferment of  his  son  in  marriage,  his  will  is  to 
give  his  land  presently  to  his  son,  and  desire 
the  lord  to  be  contented  therewith,  and  the 
same  be  recorded  op  found  by  the  homage 
as  a  surrender,  and  so  presented,  it  would 
be  a  good  surrender,  without  other  words  (y). 
So,  if  in  court  he  desire  the  lord  to  admit 
his  son  to  be  tenant  in  his  father^s  place,  he 
says,  this  seems  a  good  surrender  to  the 
son  {z). 

If  a  copyholder  come  into  court  and  say 


(jf)  Readmgi^  59. 
(z)  Calth.  57,  8. 
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that  be  ^^  is  weary  of  bis  copyhold/'  and  re- 
quest the  lord  to  take  it  {a) ;  or  if  he  remgm 
his  interest,  in  court,  into  the  lord's  handsY 
to  do  therewith  his  will  (6) ;  it  will  be  a 
good  surrender;  but  in  these  cases  the  sur- 
render operates  as  an  extinguishment. 

But  it  is  said  that  if  a  copy  holder  renounces 
bis  copyhold  (c),  or  declares  that  he  will 
beno  longer  the  lord's  tenant(d),  though  the 
xwords  be  recorded,  it  will  be  no  surrender. 

But  surely  if  the  word  surrender  be  not 
vocabulum  artis^  be  not  absolutely,  in  any 
instance,  indispensable,  there  cannot  be  an 
instance  in  which  it  would  be  less  wanted 
than  in  these.  Is  not  the  copyhold  in 
[  57  ]  these  cases  solemnly  reeigned^  relinquished, 
and  abandoned  ?  and  is  it  not  said,  with  re* 
spect  to  extinguishment,  that  ^*  a  small 
matter  suffices  to  throw  it  into  the  lord's 
hands"?  And  Chief  Baron  Gilbert  infers, 
that,  as  a  copyholder  is  only  a  tenant,  at 


(•)  HuU.  65. 

{b]  Caith.5H. 

{c)  1  Roll.  Abr.  603.  (L.)  pi.  2.    SeeKktk.  134.  ft. 

(<0  Cahk.6».   SeeKitck.  184.6. 
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will,  any  thing  amounting  to  a  determination 
of  that  will,  on  the  part  of  the  copyholder, 
will  be  suflScient  to  extinguish  his  copy* 
hold  {e). 

Yet  words  spoken  by  a  copyholder  must 
be  expressive  of  an  actual  and  immediate  re- 
linquishment of  the  premises  to  amount  to 
a  surrender,  for  if  he  only  says  he  is  eanient  ■ 
to  surrender,  or  the  like,  he  only  expresses 
an  intention  of  doing  so  at  some  future  time: 
which  will  not  be  a  surrender  in  law  (/)• 

So,  if  a  copyholder  awenant  to  surren- 
der {g) ;  though  the  covenant  be  presented 
by  the  homage  (A). 

But  we  may  here  observe  that  those  words 
which,  if  spoken  in  court  would  amount  to 
a  surrender,  will  amount  to  a  surrender 
when  spoken  out  of  court  before  a  person 


(e)  Glib.  Ten.  SOI. 
(/)  Calih.  58.  Glib.  Ten,  252. 
(g)  See  «  Show.  131.  Ziiuos  v.  Talmmik. 
(k)  2  Dumf.  if  East,  484«    !%€  King  v.  The  Lord 
•/the  Manor  i^Hendon. 
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who  is  authorised  to  take  a  surrender  out  of 
court:  but  words  spoken  before  indifferent 
persons,  or  in  common  conversation,  or  in 
anger,  &c.  cannot  amount  to  a  surrender  of 
copyholds  (i). 

[  58  ]        That  a  copyhold  may  be  surrendered  by 
imSSioi^   implication,  is  now  indisputably  established, 
however  it  was  doubted  in  former  times. 

If  a  copyholder  in  fee  comes  into  court 
and  accepts  a  new  copy,  to  himself  for  life, 
remainder  to  his  wife  for  life,  remainder  to  his 
son  for  life,  this  is  tantamount  to,  or  implies 
a  surrender  to  the  use  of  himself  for  life,  &€• 
But  the  reversion  continues  in  him(Ar):  for, 
had  an  actual  surrender  been  made,  no  more 
would  have  passed  than  would  have  satisfied 
the  uses  declared  (/) ;  and  no  further  sur- 
render shall  be  implied  than  is  requisite  to 
give  effect  to  the  new  uses  or  estates. 

wrrend^JJd^      Sf^^onrf/y,  a  surrender  "  is  the  yielding  up 


(i)  See  Gilb.  Ten.  273-4.  and  Waik.  No.cxv.  p.  4SO. 

{k)  Giib.  Ten.  p.  254. 

(/)  See  Watk.1^0.  cxvi.  to  Gift.  Ten.  p.  460. 
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( 

of  an  estate.^'  Nothing  can,  properly,  be  the 
subject  of  a  surrender  but  a  legal  interest. 
A  sunrender  is  the  relinquishment  of  the 
tenancy;  or  at  least  the  returning  of  that 
portion  of  the  seisin  which  rests  in  the  per-  ^ 
son  who  is  about  to  surrender. 

But  it  is  not  necessary  that  such  person  Arevertioa 

1  ^  ^     -  *^   m.  I    •/»  or  rf  inaindcr. 

nave  an  estate  in  possesion;  it  R  ^ough  if 
i  t  be  in  remainder  or  reversion ;  for  the  persons 
io  remainder  or  reversion  are  equally  in  the 
seisin  of  the  fee  (m).  A  remainder  or  rever- 
sion, therefore,  is  equally  the  subject  of  a 
surrender*. 

If  a  copyholder  in  fee  surrender  for  a  less    [  59  ] 
estate  t,  as  to  A.  for  life,  he  may  enter  on  Revertiootr 

beioc  in  of 

the  determination  of  A's  estate;  as  he  con-  hisoki 


ftcisiri 


(m)  See  ButL  Addit.  Notes  to  Co.  Litt.  266.  b. 
N.[\). 

*  [And  a  devise  of  either  consequently  requires  a 
surrender  to  the  use  of  the  will.  See  1 3  Ve$.  Jun»  436, 
Church  V.  Mundy^  and  vide  mfra,  p.  210.]    V/V  .f  f  ^fo  ic/^t 

t  Copyholder  may  surrender  part  of  his  interest. 
Cro.  Eliz,  442.  Fitch  V.  Hockley ;  or  part  of  the  lands. 
Fin.  Copyh.  42.  (A.  a,)  pL  3. 
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tinues  in  of  his  old  seisin  (n):  if  a  copybold 
Or  remunder  jy^  limited  to  one  person,  with  remainders 

mui  on  ad- 

miflBionofthte  over  to  Others,  th«  admission  of  the  partt- 
nant,^  *  cular  tenant  gives  seisin  or  admission  also  to 
the  remainder  men  (o) :  the  reversioner  or 
remainder  man,  therefore,  being  in  the 
may  tarren-  seisin,  may  surrender  that  reversion  or  re- 
mainder to  another,  without  a  personal  ad- 
mittance t(F  themselves  {p). 

but  not  the  But  the  surrenderee  of  a  reversion  or '  re- 
of'iTrefc^  mainder  cannot  properly  surrender  before  his 
non,  ^c.  be-   q^q  admission ;  for  before  such  admission 

fore  hif  own 

admiMion.      he  IS  not  in  the  seisin;  having  never  been 

accepted  as  a  tenant  {q). 


Heir  offerer-      The  heir  of  a  reversioner  or  remainder- 

lioner,  Ac. 


(ft)  9  Co.  1 07*  a.  and  see  post*  ch.  6.  of  Admission, 
and  ch.  7«  of  Fines. 

(o)  See  post*  cA.  6.  Of  Admistioii* 

(p)  Cro.  Eiizi  504.  Gyppen  v.  Bmmcy..  IhUL  668. 
Cokhm  V.  Colehim.  a  Zmi.  939-  Butkr  k  Ughtfoot. 
4JbUL9*  S.  C.  and  A  Ibid.  IIU  Heggerv.Feistm. 
Q'r«  whether  the  renMUDder  man  mart  not  tatMff  the 
lord  for  his  fine,  m  the  heir  must  do  on  surrendering 
before  admission  ? 

{q)  See  post,  p.  6o» 
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man  may,  indeed,  surrender  before  his  own  may  lurren. 
admittance,  on  satisfying  the  lord  for  his  factu>n"f  *^ 
fine  (r) ;  but  this  is  no  more  than  an  heir  of  ^^^' 
a  person  who  was  actually  possessed  might 
have  done  («)•       As  the  heir,  in  each  of  the 
three  instances,  has  a  legal  interest  in  the 
premises,  the  actual  admittance  is  only  for 
the  security  of  the  lord^s  fine;  if  that  fine  be 
satisfied  it  is  enough ;  the  admission  of  the 
heir,  is  not  essential  to  establish  the  heir^s 
title  so  as  to  enable  him  to  surrender.     But 
this  is  only  a  dispensaiion  of  the  admission ; 
and  not  that  strictly  the  heir  is  tenant,  or    [  60  ] 
possessed  of  an  estate  which  is  the  proper 
object  of  a  surrender,  independently  of  such 
admission. 

Where  a  person,  therefore,  is  not  in  the  what  canuot 
seisin,  he  cannot  properly  surrender.     If  he  d^|^"" 
has  only  an  equity,  or  right,  or  authority,  or 
in  short,   any  claim  which  lies  not  in  te- 
nure (/),    he  must  pass  it  by  another  mode 


(r)  Cro.  Elix.  504.  Gyppen  v.  Bunney.  But  q'^. 
whether  the  case  of  Gyppen  v.  Bunney  warrants  this  ? 
Sed  vide  post.  245. 

{$)   4  Co.  S2.  ft.  and  post.  ch.  9. 

(l)  A  Jbrtiofit  if  the  person  has  no  claim  at  ail ;  08 
an  heir  in  the  life  of  his  ancestor ;  for  a  surrender  shall 
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of  conveyance.  The  person  having  the  le' 
gal  possession,  is  the  tenant  to  the  lord ;  and 
bow  frequently  soever  such  right,  equity, 
&c.  be  transferred,  the  tenancy  will  remain 
unaffected. 


An  equitable       -^^  equitable  interest  in  copyholds,  there- 
iQtcmtj        fQf^^  naay  be  assigned  or  devised  without  a 
surrender  (u). 

Ad  authority      So,  if  an  authority  or  power  be  given  to  a 
or  power.       person,  he  may  exercise  it;  and  the  vendee 
or  apporntee  shall  be  in  by  the  original  in- 
strument without  a  new  surrender  to  his 
use  (w). 


Surrenderee 
cannot  sur- 
render before 
admiMioo. 


So,  if  a  surrender  be  made  to  the  use  of  a 


not  operate  as  an  estoppel.  See  3  Durnf.  and  EaU* 
365.  GoodtUk  v.  Morse,  and  6  Ibid.  63.  Dot  d.  Ibboit 
V.  Cowling  Sf  Vx.  1  Austnither,  11.  Morse  v.  Faulkner 

ial 

(«)  1  Atk.  388.  Hawkins  r.  Leigk  if  mi.  Itnd.  389- 
Macey  if  al.  v.  Shurmer.  2  Vnd.  38.  T^JffkeU  v.  Page. 
3  Ibid.  73.  Car  v.  Ellison.  1  Ves.  Ul.Alleny.PauUon, 
Ibid.  490.  Gibson  v.  Lord  Monifort.  and  see  1  Hen. 
Blackst.  461.  Roey.  Lowe. 

{w)  2  Wils.  400.  Holder  d.  Sufyard  v.  Preston.  Cro. 
/ac.  199.  Beat  if  Shepherd. 


1 
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a  stranger,  that  stranger  cannot  before  his  own 
admittance  surrender  to  the  use  of  another*. 
The  surrenderor  continues  tenant  to  the 
lord*  If  indeed  the  lord  accept  the  surren- 
der of  the  cestui  que  trusty  it  may  bean  tni- 
plied  admission  an  ihejirst  surrender  (or).  [  6\  j 

If  a  copyholder  surrender  to  another  on  iicieaMM)r 

j.^.  I        •      .1  i\    •         1      1       condition. 

condition,  who  is  thereupon  admitted,  he 
may  release  the  condition  by  deed  {y);  for 
the  tenancy  is  already  full. 

So,  one  joint  tenant  may  release  to  his  Rdease  by 

/  \  I  ^      *.     L*         joiot  tenants. 

companion  {z) ;  or  he  may  surrender  to  him, 
as  the  surrender  is  through  the  intervention 
of  the  lord,  and  so  not  like  the  surrender  of 
a  joint  tenant  of  freehold.  But  by  such 
surrender  the  joint  tenancy  is  severed,  and  ^ 


*  [So  a  surrender  to  the  use  of  his  will,  made  by  a 
surrenderee  before  admission,  is  absolutely  void  and 
of  no  effect ;  and  cannot  be  rendered  valid  by  his  sub- 
sequent admittance.  11  East,  246.  Voe  d.  TofieUv, 
Tofield*  See  also  l6  ibid.  210.  et  vid.  rti/ra,  p.  [86.] 
[100«]  et  seq.l 

(or)  See  Qilb.  Ten.  275.  281.  ^c.  and  Watk.  No.1xxv. 
p.  l63.  and  cxxx.  p.  457*  andpoj^  p.  [101.]' 

(y)  Cro*  Jac.  36.  Hull  and  Shar-brook, 

iz)    Co.  Lit.  59.  a.  N.  (2). 

H 
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the  surrenderee  shall  not  be  in  on  the  ori- 
ginal grant,  but  by  his  companion  (a). 

Release  of  If  a  person  be  wrongfully  admitted,  be 
who  has  the  right  may  release  \i{l);  but 
such  right  is  not  the  subject  of  a  surrender. 
If,  indeed,  the  person  having  right  ^'  surren- 
ders'' it,  such  his  act,  though  it  will  not  ope- 
rate as  a  surrender,  may  operate  as  a  release, 
and  so  be  sufficient  to  pass  it  {c). 

A  penon  en-       There  cannot  properly  be  a  disseisin  of  a 

JTronl cannot  copy holder;  for  the  freehold  is  in  the  lord: 

•urrenderi      jf  ^ny  one,  therefore,  enter  "  with  strong 

hand'^  into  a  copyhold,  he  does  not  usurp  the 


{a)  Kitch.  S6.  a.  Co.  Copyh.  s,  36.  p.  79* 
(6)  4  Co,  25.  &.  Kite  and  QuientotCi  case.  A  person 
wrongfully  admitud  (and  having  the  pirasessioD,}  is  a 
disseisor  ofthe  person  having  right*     See  1  Burr*  108. 
But  see  3  Lean.  210.  C.  274. 

(c)  2  Show.  Rep.  82.  Sione  and  Exton,  and  ante, 
[53.]  (g).  [A  court  of  law  will  not  presume  a  release 
of  right  from  the  heir»  during  the  existence  of  a  legal 
estate  by  which  he  was  precluded  from  setting  up  hk 
claim 9  (as  a  tenancy  by  the  curtesy,  or  the  like,)  or 
within  twenty  years  afler  its  determination :  but  he 
may,  in  equity,  be  called  on  to  discover  whether  such  re» 
lease  were  ever  executed  by  him.  See  10  East,  583: 
Doe  d,  Milner  v.  Brightwen.] 
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seisio;   nor,    consequently,    become  a  te- 
nant ♦.      He    cannot,    therefore,    surren- 
der (rf).    The  person  having  right  continues  sonhaving 
tenant  to  the  lord:  and  he  may  enter  and  doMi^'''"'*^ 
surrender  the  estate  t-      So,  if  he  die,  his    [  69  ] 
beir  may  enter  and  surrender  (e). 

So,  if  the  lord  seize  the  copyhold  wrong-  So  be  may 
fully  and  grant  it  to  another,  and  hfe  be  ac-  JSl^n  "  * 
cordingly  admitted;  the  rightful  copyholder  Z^t&m 
raay  surrender  on  his  entry  (/);  or  he  may  "*^^'*^'' 
release  his   right,  as  before  observed  {g): 


♦  The  disteUee  contintieB  tenant  (see  poit.  v.  2. 
p.  [146.])  and  must  be  answerable  for  the  services.  The 
writ  de  confuetudinibus  Sf  servitiisj  lay  against  the 
frank-tenaat  who  was  disseised.  See  Kielw.  20.  b.  pL  4. 
And  the  disseisee  must  have  his  action  over  against  the 
disseisor. 

(d)  2  Mod.  32.  Keen  v.  Kirhy. 

t  Yeiverton,  8L  NowelPs  case.  See  21  Jac.  c.  15. 
and  Co.  Lit.  257.  b.  N.  1.  and  Clayton^  p.  1.  [Entry 
not  tolled  by  descent.  See  7  Easti  299.  Doe  d.  Cook 
&  Kr.  V.  Danveri,'\ 

(e)  Cro.  Jac.  36.  Joyner  and  Lambert. 

{/]  For  on  his  entry  he  would  be  in  of  his  fornitir 
^isin.     See  Co.  Copyh.  $.  56.  Tr.  129. 

(g)  See  before,  p.  [6l.]  [b).  But  this  is  incase  he 
does  not  enter ;  for  his  entry  would  destroy  the  privity, 
by  taking  the  possession  out  of  the  person  wrongfully 
admitted. 


v 
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A  rent  cannot 
properly  be 
surrendered. 
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though  he  caPDOt  release  to  a  disseisor,  a^^e 
disseisor  is  not  tenant  to  the  lord  (A). 

A  rent  cannot  properly  be  held  by 
copy  (t),  nor,  consequently,  be  properly 
surrendered  (A:),  except  as  incident  to  the 
reversion  (^ :  but  an  act  purporting  to  be  a 
surrender  may  operate  so  far  as  to  pass  it  id 
equity,  as  a  grant,  or  evidence  of  an  agree- 
ment for  its  sale  (m). 


Who  may 
surrender. 


Thirdly^  a  surrender  "  is  the  yielding  up 
of  an  estate  by  the  ienKmU^^  And  here  we 
may  inquire,  hy  whom  such  surrender  may 
be  made? 


Who  not. 


Every  person  having  such  an  estate  as  may 
be  the  subject  of  a  surrender,  must  be  pre- 
sumed capable  of  making  such  surrender; 
and  therefore,  if  they  are  not,  it  must  be 


"k 


(A)  1  Leom.  103.  Wakeford't  case. 

(i)  See  Co.  Capyh^  8.  43.  Tr.  97*  Calih.  54.  Gilb. 
Ten.  331. 

{k)  3  Vem.  16.  SpkuUmr  v.  Wiifin'd^aL 

(/)  S«e  1  Lean.  315.  AuUin  and  Smith. 

(m)  Austin  and  Smith.  Spmdlar^nd  Wii/ordy  as  be* 
fore. 


.^ 
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from  a  pertenal  incapacity ;    as  by  being 
under  age,  covert  or  the-Hl(e. 

AnA  Jirst^  as  to  the  surrender b'C-an  infant;     [  6.3  ] 
the  act  of  an  infant  shall  not  prejudice  him :  Surrender  by 
if  therefore,  he  make  a  surrender,  he  may 
enter  at  full  age  without  suit;  though  the/ 

surrenderee  be  admitted  (n),  '/'.*'.• 

*  ■  •  • 

But  an  infant  may  be  ordered  by  the  court  b?  order  of .'. 
of  Chancery  to  surrender'a  copyhold  which  ^^^^^'  ^ 
he  has  as  a  trustee  or  mortgagee  (0).  So  the 
committee  of  a  lunatic  may  surrender  the 
copyholds  of  such  lunatic,  under  the  direc- 
tion of  the  court,  by  the  equity  of  the  sta* 
tute,  4  Geo.  2.  c.  10. 

Secondly  t  as  to  femes  covert.  Feraetcovert. 

Husband  and  wife  may,  together,  surren*  Huiband  and 
der  the  wife's  lands;  she  being  on  such  sur*  ^^  ^' 


(«)  Moore,  597*  Gooles  v.  Grane^  Pophamy  39. 
I  Leon.  95.  Knight  and  Footman. 

(o)  See?  Dumf.  and  East,  103.  Doe  d.  Harman  ^ 
Ux.  y.  Morgan:  and  see  also  2  CAanc.  Rep.  39^.  Nay^ 
let  ▼.  Strode. 


/ 
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render,  examined  ^pfwt  by  the  steward  (p), 
though  such  stei^ard  be  only  by  parol;  and 
that  without, s(ny  special  custom  to  warrant 
it  {q).  Sch.the  steward  may  depute  another 
to  t'^ke-auch  surrender  and  to  examine  the 
Examintiion  fefni^  covert  (r).  So  her  examination  may 
'be  taken  on  a  surrender  out  of  court  by  two 

**  tenants,  if  there  be  a  special  custom,  but  not 

■  •  *• ' 

otherwise  («). 

•  % 

Wife  alone.  As  the  husband  becomes,  on  marriage,  en- 
titled to  the  profits  of  the  wife's  copyholds, 
during  her  life,  and  often,  by  custom,  during 
[  6^  ]  his  own,  it  would  be  unreasonable  that  the 
wife  should  be  suffered  to  deprive  him  of 
them  by  force  of  a  particular  custom  without 
his  consent:  it  has  therefore  been  deter- 
mined, that  a  custom  for  a  feme  covert  to 


(p)  Gilb.  Ten.  277-  and  see  1  Hen.  Blackit.  334. 
Comptan  v.  CoUinson,  And  it  should  seem,  that  by 
special  custom,  such  surrender  would  be  good,  though 
the  feme  covert  be  an  infant.  See  1  Hen.  Blacksi*  345. 

iq)  Cro.  Jac,  5^^.    Smithson  v.  Cage. 

(r)  1  Leon.  3S9*  Bvrgesswnd  Foster.  Cro.  Eiiz.  4S* 
Burdetfs  case. 

{s)  Cro.  Eli*.  717.  Erish  and  Rives.  [And  aec 
4  Taunt.  294.    Driver  d.  Berrf^  ▼•  Thempscn.} 
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surreoder  without  such. consent  cannot  be  Not  without 

.  ,  V  assent  of  hu8- 

supported  \i).  baud. 


But  where  a  copyhold  is  settled  on  a  wife  Separate 
for  her  own  separate  use,  it  does  not  fall 
within  the  reasons  of  the  last  case;    and 
therefore,  she  may  surrender  it  without  her 
huaband  (i»). 

And  where  the  wife  is  not  entitled  to  her 
separate  use,  yet  a  surrender  of  her  copyhold, 
by  beralone,  mih  thd  consent  of  her  husband, 
would  begood.(i0). 

And  if  the  husband  be  present  at  such  Whatiballbe 

an  asieat  of 
__^  Ibe  husband. 

(0  2  WiU.  1 .  Stevens  and  Wise  v.  Tyrrell. 

{u)  See  2  Bro.  Chan.  Cos.  377-  Compton  v.  Collin" 
sans  and  1  Hen.  Blaekst.  341.  351.  S.  C.  [So  if  a 
copyhold  be  snrreBdered  to  such  uses  aa  a  feme  covert 
shall  by  will  or  codicil  appoint,  a  paper  purporting  to 
be  a  will,  though  made  by  her,  living  her  husband,  is  a 
good  execution.  4  Toiml.  204.  Driver  d.  Berry  v. 
Tkompwn.] 

(to)  See  3  Le<m.  81.  Skipwiih's  case.  4  Ibid.  148. 
S.  C.  Godb.  14.  143,  S.  C.  2  BraumL  218.  Moore, 
123.  Ca.  268.  See  Bro.  Devise.  34.  Co.  Copyh.  s.  35. 
Tr.  79*  1  Ves.  229-  Taylor  v.  Phillips.  Ambl.  628. 
Oeorgey.  — -— .  2  Brow,  Ch.  Ca.  377*  Comptonv.  Col- 
linson,  and  1  Hef.  Blaekst  S.  C. 
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surrender  it  will  be  sufficient  proof  of  his 
assent  {x).  So,  if  the  husband  and  wife  agree 
to  live  separate,  and  the  husband  thereupon 
covenants  that  the  wife  shall  therefore  enjoy 
to  her  own  use  her  real  estates,  Sec.  after 
such  co%^enant  her  surrender  shall  be  taken 
to  be  with  his  assent ;  and  by  custom  such 
a  surrender  is  good,  as  appears  in  Moorey 
123.  [ca.  268.]  (y). 

[  65  ]  If  a  feme  sole  surrender  to  the  use  of  her 

Marriage,  a  will,  and  afterwards  marry;  the  marriage 
a7umud(^u>  ^^"  ^^  ^  revocation,  or  at  least  a  suspen- 
feme  Se?      ^'^"'  ^^  ^^'^  Surrender  (z). 

Surrender  by      If  a  husbaud  Surrender  the  copyhold  of 

diicuniinu-     bis  Wife,  it  Will  not  be  a  discontinnance;  a 

csuic!  ^'*''  surrender  only  passing  what  he  has  a  right 

to  convey :    it  only  binds  during  his  own 

life :  on  his  decease  his  widow  or  her  heir 

may  enter  (a). 


(x)   I  yes.  2^9.  Tayhr  v.  PhWipt. 

iy)  9  Bro.  Ch.  Ca.  377-  and  *d87.  p.  BuUeTf  Com* 
mitiionerj  and  see  I  Hen.  Blackit.  S,  C. 

(z)  Amhler^  6«7.  George  v.  . 

(a)  4  Lemi.  88.  Ca.  J  86.    4  Co.  93.  a.  Gtlfr.  Tern 
1 89,  &c. 


r 
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And  it  may  be  here  observed  that  an  bus*  Husband  may 
band  may  surrender  his  own  estate  to  the  tbe'uKofhis 
use  of  his  wife  (b) ;  or  the  wife,  where  the  J^jJ^.  «^*^^- 
custom  authorizes  her  to  surrender,  to  that 
of  her  husband  (c) :  for  the  conveyance   is 
through  the  intervention  of  the  lord.     But 
an  husband  cannot  without  such  interven- 
tion convey  to  his  wife,  or  the  wife  to   the 
husband,  they  being  hut  one  person  in  law; 
and  therefore,  the  lord  cannot  grant  a  copy-  Bnt  the  lord 
hold  to  his  own  witie  {d).  t^^  S!n 

wife. 

So,  one  joint  tenant  may  surrender  to  the  a  joint-te- 
use  of  his  companion  (e).  ^Sl^LSSto 

his  compa- 

DIOD. 

But  when  any  one  is  authorized  to  sur*  surrender  bj 
render  his  copyhold,  it  is  not  always  ne-  •'^*'"'*J^- 
cessary  that  he  should  do  it  in  person:  he 
may  appoint,  in  many  cases,  an  attorney  for 
the  purpose. 

Where  the  copyholder  is  not  under  any 
personal  incapacity,  as  nan  compos^  covert, 


[b)  4  Co.  29.  b.  Co.  Copyk.  8.  35..    GUb.  Ten.  280. 

[c)  See  last  page. 

[d)  2  WiU.  S54^    Fhrtbroii  d.  Symes  v.  Pennant 

[e)  Anief  p.[6l.] 


\ 


106  SURRENDERS. 

or  an  in&nt,  and  possesses  a  power  which 
may  be  delegated  to  aaother,  a  surrender 
which  is  warranted  by  the  general  law  of 
[  66  ]  copyholds  may  be  by  attorney,  as  well  bb  in 
propria  persona. 

Who  cannot  In  the  first  place,  then,  the  person  must 
Die8,Vith%e-  QOt  be  under  personal  disability,  as  before 
SSon^****    remarked;    for  a  person  non  compos,  under 

coverture,  or  an  infant,  cannot  make  an  at- 
torney by  the  common  law  (/),  nor  can 
they  be  enabled  by  custom, 

FcmMcoTcrt  I^  some  cases,  indeed,  an  attorney  may 
be  appointed  by  the  husband  for  himself  and 
his  wife ;  but  that  cannot  be  done  in  the 
present  instance.  The  wife  must,  on  her 
surrender,  be  separately  examined  by  the 
steward,  to  prevent  the  coercion  of  the  hus- 
band; this,  therefore,  would  be  frustrated 
by  his  appointment  of  an  attorney:  for  a 
person  cannot  be  examined  by  deputy. 


^i' 


(/)  The  ttat,  9  Geo.  I.  only  enables  femes  covert 
and  infants  to  make  attoroies  for  the  purpose  of  oJ- 
miinun.    It  has  nothing  to  do  with  turrtndiTM. 
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But  a  feme  covert,  or  infant,  may  be  an  Butafemo 

covert  I  ftc. 

attorney  for  another;    for  they  would  act  maybeaa 
onJy  a»  instruments  and  ministerially  {g).  ''^^^' 

Secondly.  The  person  who  would  make  Who  cannot 

^  /^  makeattor- 

ao  attorney  must  have  such  a  power  to  as-  uieii,  with  re- 
sign as  may  be  so  executed ;  for  delegatus  theestata. 
non  potest  delegare. 

And,  therefore,  where  executors  or  other 
persons  are  empowered  to  sell  the  copyhold 
of  their  testator,  they  cannot  surrender  by 
attorney;  for,  in  fact,  they  are  no  more  than 
attornies  themselves  (A). 

[67] 
Again,  a  surrender  which  may  be  made  Apenoncan. 
by  attorney  must  be  such  as,  if  made  by  the  by  attorney/ 
copyholder  himself,  would  be  warranted  by  not*iu|l.eScr 


the  general  law  of  copyholds.  '"*.  ^ 


without  a 
special  cus- 

Thus,    a  copyholder  may  surrender  in  And  there- 
court  (i),  or  into  the  hands  of  the  lord  (A)  or  f*^^®*  ^^^^S^ 


ig)  See  Co.  Liu.  52.  a. 
(A)  Co.  Copyh.  g.  34.    9  Co*  75*  b. 
( t)  9  Co.  75.  b.  Combes' s  case. 
[k]  Co.  Uii.  59.  a.    1  SMik.  1S4.   Dudfield  v.  An-- 
drewSm 
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he  may  sur-  the  Steward  (/)  out  of  court  (m) ;  without  a 

torney  in  Special  custom  to  do  80.     He,  therefore, 

the  h)Vd  ol^  may  surrender  in  court  (n),  or  to  the  lord  (o) 

st^eward  out  ^^  steward  {p)  out  of  it,  by  attorney.     For 


(/)  1  Salk.  184.  Dudfield  v.  Andrews.  1  Lord 
Raym.  7^*  Tukely  v.  Hawkins. 

(m)  In  ^  Ves.  680.  in  the  case  of  Mitchell  v.  iVedSf, 
it  is  said,  that  *'a  surrender  by  attorney  cannot  be  out 
of  court."  But  this,  if  understood  generally,  is  con- 
trary to  unquestionable  authority. 

(n)  9  CO'  75.  b. 

(o)  Gilb.  Ten.  S5I.  2. 

(p)  It  often  happens,  that  a  case  the  most  obvious 
and  likely  to  occur  has  either  not  received  an  absolute 
decision,  or  that  decision  has  not  been  regularly  re* 
ported ;  hence  a  direct  reference  is  sometimes  ifn[>rac- 
ticable.  The  present  point,  however,  that  a  copy- 
holder may  surrender  by  attorney,  into  the  hands  of 
the  steward,  out  of  court,  without  a  special  custom, 
may  be  proved  syllogistically,  thus,-— In  cases  where  a 
copyholder  may  surrender  by  the  general  custom  of  Uie 
realm,  he  may  surrender  by  attorney.  Ci^nbes^s  case, 
9  Co.  75.  b.  A  copyholder  may  surrender,  by  the  ge- 
neral custom,  to  the  steward  out  of  court.  Dvdfield 
V.  Andrews^  1  Salk.  1 84.  Tukely  v.  Hawkins.  I  Lord 
Raym.  76.  Therefore  a  copyholder  may  surrender  by 
attorney,  into  the  hands  of  the  steward  out  of  court, 
by  the  general  custom  of  the  realm. 
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where  he  may  surrender  by  the  general  cus- 
tom of  the  realm,  which  is  the  common 
law,  it  follows  that  he  may  do  it  by  attor- 
ney, as   a  thing  incident  by  the  common       [.  68  "] 
law  (y). 

But  where  it  is  necessaryjto  all^e  a  spe-  He  cannot 
cial  custom  to^nablq^jL.cogy holder  to  sur-  twotenanti! 
render  in  person^  there  he  cannot  surrender  ftc'^^thoufa 
by  attorney;  as  to  surrender  into  the  hands  further  cus- 

-  -  —         r--^  -  torn  to  war- 

of  two  tenants  (r),  or  into  the  hands  of  the  rant  it. 
bailiff  or  reeve  of  the  manor  [s) :  for  in  these 
cases  a  special  custom  would  be  necessary 
to  warrant  the  surrender  of  the  copyholder 
himsel?r  and,  therefore,  a  surrender  by  at- 
torney would  not  be  good  without  a  further 
custom  for  doing  so. 

Having  thus  seen  who  may  appoint,  and 
who  may  be  appointed  an  attorney  to  sur- 
render copyholds,  we  will  now  inquire  how 
such  attorney  may  be  appointed,  and,  when 
he  is  appointed,  how  he  is  to  act. 


iq)  9  Co.  75.  b. 

(r)  Co,  LUL  59.  0*  9  Co.  75.  &•  Comb€$*s  case.     Co. 
Copyh.  8.  34.  Gilb,  Ten.  ^d.'. 
(#)  Co.  Litt.  59.  a. 
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How  an  at-         And,  in  the  first  place,  it  is  said,  that  be 

torncy  is  to 

be  appointed,  must  be  appointed  by  deed  (/) :  for  wheo  a 
stranger  comes  into  court  and  declares  him- 
self authorized  to  surrender,  and  so  to  con* 
vey  away  the  property  of  another  person,  it 
is  certainly  necessary  that  such  authority 
should  be  satisfactorily  proved  by  the  so* 
lemn  instruoaent  of  the  absent  party. 

The  power  may  be  in  this  form : 

Formoftlie        *^  Know  ALL  MEN  by  these   pregents^ 
^^^'  that  I,  Timothy  Walgrave,  of  Clayton,  in 

[  69  ]       the  county  of  Nottingham,  Esquire,  a  cus- 
tomary or  copyhold  tenant  of  the  manor  of 

Fairhurst,  in  the  county  of ,  have 

made,  ordained,  constituted,  and  appointed, 
and  by  these  presents,  do  make,  &c.  Henry 
Pemberton,  of  Fairhurst  aforesaid,  gentle- 
man, and  Edmond  Akehurst,  of  the  same 
place,  yeoman,  (the  bailiff  or  beadle  of  the 
manor  of  Fairhurst  aforesaid,)  my  true  and 
lawful  attorney  and  attornies,  jointly  or  se- 
verally, for  me  the  said  Timothy  Walgrave, 


(0   Glib.  Ten.  252.  and  Watk.  No.  cxiii.   p.  450. 
and  8€e  Co.  lAtt,  52.  a. 
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and  in  my  name  and  stead,  to  surrender  into 
the  hands  of  the  lord  or  lords  of  the  said 
manor  of  Fairhurst,  according  to  the  custom 
of  the  same  manor,  all  that  capital  mes- 
suage. Sec.  and  also  all  and  singular  other 
my  copyhold  or  customary  messuages,  lands, 
tenements,  and  hereditaments  whatsoever, 
lying  or  being  within,  and  belonging  to,  or 
held  of,  the  same  manor,  with  their  and 
every  of  their  appurtenances ;  and  all  my 
estate  and  interest  therein ;  To  the  use  of 
WalFer  Bridgman,  ot\  &c.  his  heirs  and  as- 
signs for  ever,  according  to  the  custom  of 
the  same  manor :  and  for  me  the  said  Ti* 
mothy  Walgrave,  and  in  my  name,  to  do 
and  execute  all  and  every  act  and  acts, 
tiling  and  things,  as  shall  be  needful  and 
requisite  for  making  such  surrender  as  afore- 
said, and  for  procuring  hini,  the  said  Walter 
Bridgman,  bis  heirs  and  assigns,  to  be  ad- 
mitted to  the  said  copyhold  premises  accor- 
dingly; as  fully,  to  all  intents  and  purposes, 
as  if  I  the  said  Timothy  Walgrave,  were 
personally  present  and  did  the  same  myself; 
hereby  ratifying  and  confirming  whatsoever 
my  said  attorney  or  attornies  shall  lawfully 
do,  or  cause  to  be  done,  in  or  about  the  [  70  J 
premises.     In  witness  whereof,  I  the  said 
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Timothy  Walgrave  have  hereunto  set  my 

hand  and  seal,  this  day  of 

in  the  year  of  our  lord  one  thousand,  8cc.*' 

How  the  at-        When  thus  appointed,  the  attorney  is  to 
^orncy  if  o     app^gj.  j^  person  ;  for  an  attorney   cannot 

make  an  attorney.  He  then  should  exhibit 
his  powers  that  the  court  or  lord,  &c.  may 
be  satisfied  as  to  his  authority.  In  mak- 
ing the  surrender,  he  must  follow  the  usual 
customs  as  to  form,  as  if  he  was  surrender- 
ing for  himself  (A:).  He  must  pursue  the 
particular  powers  with  which  his  principal 
has  invested  him  ;  for  he  has  no  power  of 
his  own.  If  he  be  authorized  to  surrender 
black  acre,  he  cannot  surrender  white  acre  ; 
though  they  both  belong  to  his  principal 
and  both  be  held  of  the  manor.  If  he  be 
commissioned  to  surrender  to  the  use  of  A. 
he  cannot  surrender  to  the  use  ofB.  If  to 
the  use  of  A.  for  life,  he  will  not  be  war- 
ranted in  surrendering  to  the  use  of  A.  in 
fee  (/). 


(k)  9  Co.  76.  b.  I  Roll.  Abr.  501.  Copyh.  H.  pi.  (1). 

(/)  But  if  A.  be  admitted,  it  will  be  good  for  his 
life;  for  where  an  attorney  exceeds  hia  authority, 
the  excess  only  shall  be  void.  And  see  Co*  Cofyk.  s.  41 . 
Tr.  93. 
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He  ought  to  act.  in  the  name  pf  his  prin- 
cipal ;  for  though  he  oaay  act  in  his  own 
name,  it  is  more  proper  and  regular  to  do  it 
in  the  nameof  the  person  appointing  him  (lit). 
But  he  may  act  within  his  authority,  ai« 
though  his  principal  be  present  (it). 

f 
When  the  attorney  surrenders,  let  him    [  71  ] 

say, 

*^  I,  Edmund  Akehurst,  by  virtue  of  the  Surrender  by 
authority  to  me  given  by  the  power  of  at-  **  ^"^^^' 
torney  now  read,  and  made  by  Timothy 
Walgrave,  Esquire,  to  me, 'do,  for  and  in 
the  name  of  the  said  Timothy  Walgrave^ 
surrender  and  yield  up  into  the  hands  of  the 
]ord  of  this  manor  of  Fairhurst,  all,  &c. 
(foUoming  the  description  m  the  power  of 
atiomejfj  to  the  use  and  behoof  of  Walter 
Bridgman,  of,  &c.  his  heirs  and  assigns  for 
ever,  by  the  delivery  of  this  rod.^' 

Or  thus : 

**  Timothy  Walgrave,  of  &c.  doth  by  me  in  the  name 

"  '^  •^  of  hit  princi- 

\  pal. 

(m)  See  1  SmUt.  95-6.  Parker  y.  Ketu  9  Co.  1^1^ 
(m)  2  Ve$.  679.    Miiekell  v.  Neale. 

I 
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his  attorney,  lawfully  appointed  by  the  in- 
strument now  read,  surrender  and  yield  up 
into  the  hands  of  the  lord  of  this  manor  of 
Fairhurst,  all,  &c.  To  the  use  of  Walter 
Bridgman,  of,  Sec.  his  heirs  and  assigns  for 
ever,  by  the  delivery  of  this  rod." 

Out  of  court        If  the  surrender  be  to  the  lord  out  of 

iDtotbchuidf  11  ■ 

ofth«lord.     court,  it  may  be  thus  taken : 

JliMn0rtf\   ^^  ^^  RCMEMBfiRED,  that  On  the 

Fmirkmni.j  day  of  in  the  year  of 

our  lord  one  thousand,  &c.  Timothy  WaU 
grave,  of  Clayton,  in  the  county  of  Notting* 
ham.  Esquire,  one  of  tlie  copyhold  or  cus- 
tomary tenants  of  the  manor  of  Fairburst 
aforesaid,  by  Henry  Pemberton  bis  attorney, 
duly  appointed  by  a  certain  deed  poll  under 
the  hand  and  seal  of  the  said  Timothy  WaU 
grave,  bearing  date,  &o.  did  surreoder  into 
the  proper  hands  ot  the  lord  of  the  said  ma- 
nor, by  the  rod,  according  to  the  custom  of 
the  manor  aforesaid,  and  by  the  pevsonal 
r  73  1  acceptance  of  the  said  lord,  all,  &c.  To  the 
use  (/Walter  Bridgman,  of,  'Sec.  his  heirs 
and  assigns  for  ever,  at  the  will  of  the 


] 
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lord,  Mcording  to  the  custom  of  the  said 
manor. 

Timothy^  Walgrave^ 
by 

Taken  tbe  day  and  year  >      Henry  Ptmberton^ 
first  above  mtten  by  me  ^  hjs  attorney. 

A.  B.  lord  of  the  said  manor! 


If  the  surrender  be  to  the  steward,  say  *— ofthcttew- 
"by  the    acceptance    of    Robert   Atkins, 
Esquire,  chief  steward  of  the  said  manor, 
&c/^ 


If  the  surrender  be  made  in  court,  enter  Bniryonihc 
it  thus  on  the  roll : — 


**  Also  at  this  court  came  Timothy 
Walgrave,  of  Clayton,  in  the  county  of  Not- 
tingham, Esquire,  by  Edmond  Akehurst,  his 
attorney,  (duly  constituted  by  a  certain  deed 
poll,  under  the  hand  and  seat  of  the  said  Ti- 
mothy Walgrave,  bearing  date,  &c.  which 
was  produced  and  read  in  court,)  and  sur- ' 
Tendered  into  the  bands  of  the  lord  by  the 
rod,  and  acceptance  of  tbe  said  steward,  all 
that  capital    messuage,    &,c.  and   all    his 

I  9 
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estate  and  interest  therein,  to  the  use  and 
behoof  ot*  Walter  Bridgman,  of,  &c.  his 
beirs  and  assigns  for  even'^ 

A  penon  if         B.ut  here  we  may  observe  that  a  person  is 
torrcnder  bj    not  Obliged  to  Surrender  by  attorney ;  and, 
?""«J»        therefore,  on  a  covenant  to  surrender  on  re- 
quest, the  refusing  to  execute  a  power  to 
make  a  surrender  is  no  breach  (2). 

[  73  ]  So,  a  purchaser  is  not  obliged  to  accept  a 
Dorihepur-  surrender  by  attorney,  where  the  necessity 
cept  m  surren-  IS  not  apparent  (a). 

der  so  made. 

TbefurreD-        Fourthfy^  '^  A  Surrender  is  the  yielding 
linqubhiMit    "p  of  an  estate  by  the  tenant  to  ike  lord.^*  * 

of  the  te- 

Bancj. 

We  have  already  noticed  that  the  sur- 
render is  only  the  resignation,  or  returo- 
-^  ing,  or  relinquishment  of  the  copyhold  to 
the  lord,  at  whose  will  it  was  originally 
held;  we  will  now,  therefore,  inquire  into 
the  powers  and  capacity  of  the  lord  to  ac* 
cept  such  surrender. 


(7)  Cro*  Car.  999*  Symm$  v.  Lady  Smth. 
(a)  2  Ve$.  679.    MUckM  v.  Neak. 
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t 

And  in  the' first  place,  we  must  observe  where  and  to 
that  a  surrender  may  be  made  either  in  or  be  made. 
out  of  court,  to  the  lord  in  person,  to  the 
steward,  or  his  deputy ;  or  by  special  cus* 
torn,  to  the  bailiff,  beadle,  or  reeve,  or  to 
certain  tenants  of  the  manor. 

Little  need  be  observed  on  a  wrrender  in  in  open 

♦  ^  .   ,       court. 

open  court:  it  is  a  matter  of  common  right. 
The  copyholder  has  power  to  surrender  in 
court  as  incident  to  his  tenure.  No  special 
custom  is  necessary  to  be  alleged  for  his 
doing  so  (6).  Such  surrender,  in  the  pre- 
sence of  his  fellow  tenants,  is  a  matter  of 
publicity;  it,  of  consequence,  requires  no 
presentment  to  effectuate  it,  but  is  imme- 
diately enrolled:  and  it  is  simply  entered 
thus: 


At  xhis  court  came  I.  S.  one  of  the  Entry  of  such 
copyhold   \or    customary  tenants  .of    this  Se^roiK'^ 
manor,  and  surrendered  into  the  hands  of 
the  lord,  by  the  rod,  and  acceptance  of  his 


(b)  Co.Xil.59.  a. 
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t 

[  74  3    sftid  steward,  according  to  the  cuatom  of  the 
mar>or,  all,  &c.  (c). 

Out  of  court.       We  will  therefore  direct  ou4*  fiKH'e  iome- 

.  diate  attention  to  a  surrender  out  of  court ; 

and  proceed  'to  inquire  into  the  capacity  of 

the  persoa  to   whom  a  surrender  iftay  be 

made*  • 

■ 

•And,  first,  as  to  the  person  of  the  lord. 

Who  may  be  When  the  surrender  is  only  to  operate  as 
totakeaiur-  ^  mean  of  conveyance  to  a  third  person, 
render,  whoever  is  lord  by  right  or  By  wrong  (rf),  at 

the  time,  id  capable  of  taking  such  surrender; 

the  lord,  in  sbch  case,  being"  merely  an  tn- 

strument,  the  law   regards    not    his   title. 

Whether  he  be  tenfint  rn  fee-simple,  or  only 


(c)  See  ante^  p.  [52.} 

(d)  But  lord,. either'  by  right  or  ^y  wroag*  heinvst 
be';  and,  there  fore,  if  tl^e  freehold  of  a' particular  te* 
uement  held  by  cdpy  be  graajLed  to  a  stranger^  such 
grantee  cannot  take  a  surrender;  for  he  is  not  dominu$ 
pro  tempore.  Haying  no  manor,  he  pan,  consequently, 
be  no  lord.  See  4  €o.  35. 'a«  Murreii  v.  Smith.  And 
see  Cro.  Eliz.  252*  S.  C  and  atCtet  c.  2.  of  Grants. 
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tenant  'for  -years,  at  will,  or  by  sufferance ; 
whether  he  have  an  Absolute  or  defeasible 
tjtie,  or  iK>t  any  title  at  ail ;  as  if  he  be  an 
abator,  intruder,  or  disseisor;  whether  he 
hare  any  interest  or  not  in  the  manor,  as  if 

.  be  be  a  guardian  only,  or  have  only  an 
authority ;  whether  h^  be  an  infant,  or 
df  fuJI  age,  &c.(e),  it  matters  not;  for  in 
all  these  instances  he  would  only  be  the  me- 

/  dbum  of  transfer  and  act  mintsterkiHy.     The    [  7^  ] 
siuYenderee  when  admitted  will  not  be  in 

■ 

Igr  the  loud,  but  by  biin  who  surrendered  to    • 
.     b»y8e(/). 

>  • 

But  if  the  ayfresdiar  be  to  the  lord's  own  Surrender  to 
use,  or  to  bedbposed  of  as  be  shall  please,  a  hif  owo4iie. 
surreader  to  a  feriant  by  wrong,  as  the  dis- 
seiao'r  of  a  manor,  shalt  not^  >t  is  said,  oper- 
ate as  an  extinguishment  {g).  - 


rr" 


(«)  See  4  Co.  93.  b.  94.  a.  Co.  lAt.  6S.  b.  Co. 
GopyA.  8.34.  Viner.Capyh.  (G\)  (I.  b.  3.)  Comyns*$ 
Dig-  Copyh*  ;C.  3.) 

(/)  4  Co,  28.  b4  and  po$$.  p.  [106.] 

{g)  Sir  7.  JoiMff,  153.  Pit  y.  Moor.  2  5Aoto.  Rep. 
156.  S.C. 
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• 

Yet  the  doctrioe,  that  a  surrender  to  a 
disseisor  shall  not  operate  as  an  extioguiab- 
ment,  seems  questionable.  A  tenant  by 
wrong,  indeed,  ought  not  to  be  suffered  to 
prejudice  him  who  has  right;  but  it  does 
not  appear  that  if  the  surrender  in  this  case 
was  to  be  an  extinguishment,  it  would  be 
attended  with  injury  to  any :  as  to  the* copy- 
holder, it  was  his  own  folly  to  surrender; 
and  if  he  suffers  in  consequence  of  his  own 
act,  he  has  nobody  but  himself  to  Jblame: 
and  as  to  the  rightful  lord,  he  would  be  Be- 
nefited  and  not  injured  by  the  extinguish* 
ment  of  the  copyhold;  for  it  would  then 
go  along  with  the  manor,  and  be  recovered 
as  part  of  it  on  the  manor  being  recovered  (A). 
The  gi-ant  of  such  copyhold  by  the  disseisor, 
after  the  surrender,  would,  most  certainly, 
not  be  good  against  the  lord  by  right;  for 
the  voluntary  grants  o/*  a  disseisor  would  not 
be  valid;  and  that  was  the  principal  point 
in  the  case  of  Mpore  and  Pit.  As  to  the 
extinguishment,  we  find  a  great  difference 
[  76  ]    of  opinion  in  that  case;  and  we  are  told  in 


(h)  See  FrencKt  case,  4  Co.  31.  «•  and  b. 
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Freeman  (t),  that  the  court  inclined  to  think 
that  it  WM  an  extinguishment. 

A 'copyholder  may  surrender   into    the  Tbe loid  maj 
hands  of  the  lord  as  well  out  of  court  (Ar)  as  render  otii  of 
in,  and  even  out  of  the  manor  (/),  without  ^^outof 
alleging  a  special  custom  for  so  doing.  **»«  manor. 

Secondly^  As  to  the  steward.  Stewaid. 

i 

As  the  steward,  in  taking  surrenders,  acts 
only  ministerially,  the  law  is  not  very  cu- 
rious in  examining  the  imperfections  of  his 
person,  nor  the  lawfulness  of  his  authority; 
for  be  he  an  infant,  or  non  compos  mentis^  an 
idfot,  or  lunatic,  an  outlaw  or  an  excommu* 
nicate,  yet  what  things  soever  he  performs 
a9  incident  to  his  place  can  never^be  avoided 
for  any  such  disability,  because  he  performs 
them  as  a  judge,  or  at  least  as  custom's  in- 
strument. And  for  his  authority,  though 
it  prove  but  counterfeit,  if  it  come  to  exact 


(t)  1  Freem.  245. 

(k)  Co.  LiiU  69»  a. 

(/)  1  Salk.  184.    Dudfield  v.  Andrews. 
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trial,  yet,  if  in  appearance  or  outward  nhom 
it  seems  cMrrent,  that  is  sufficient  (m.) 

As  be  acts^  therefore,  merely  aa  ao  instru- 
ment in  these  cases,  no  one  can  suffer  frooa 
his  want  of  a  legal  authority,  since  he  only 
does  that  which  he  who  baa  authority  is 
compellable  to  do;  and  a  tenant,  when 
about  to  surrender,  is  not  to  investigate  the 
legitimacy  of  his  powers.  If  he  acta  osten- 
sibly as  steward  it  is  enough. 

• 
[  77  ]        A  steward,  as  incident  to  bis  office,  may 
Aiteward       take  a  surrender  out  of  cowtfit),  or  even 

nay  take  a 

turrender  out  out  of  th«  ma0or(<») :  sJid  may,  as  a  conse- 

of  the  manor,  ^  i      ^t.  •      .*  r     r 

4e»  quence,  take  the  examination  of  a  feme  co- 

vert{p);  though  the  surrender  be  to  his 
own  use  (9):  and  this  without  any  special 
custom  to  warrant  him,,  and  though  he  be 
retained  only  by  parol. 


■  n   wmm      I  tt0m  an^^  w^w^^ 


(m)  Co.  Copyk.  $.  41 :  Tr.  104. 
(n)  \SM.  194.  Dud/ieldv.  Andrews.  Co.IM.Sg^a. 
n.  (6). 

(0)    i  Lord  Raym.  76.  Tukefy  t.  MiwMir. 
(p)  Cro.  Jac.  5^6,    Smithson  ▼.  Cmge. 
iq)  Cro.SUz.  7 17.  Eriik^.  Hives. 
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So,  the  copyholder  Eiay  surrender  to  bim  So  *ic  may 
by  attorney  without  alleging  a  cuatoia  (r).      reader  by  at- 

'  torney. ^ 

So,  a  surrender  to  a  deputy  steward  is  D«>utyitev- 
good(5).  So,  a  deputy  may  appoiiit  aoother 
person  to  take  a  surrender  [t),  though  it  be 
to  be  taken  out  of  the  kingdom  (<«):  and  it 
should  seem  that  the  person  so  deputed 
may  do  any  act  which  his  principal  might 
have  do«e(w),'and,  by  consequence,  take 
.*  the  examination  of  a  feme  coTert(£). 

.     Thirdly^    As  to    the  bailiff,  *  beadle,   or  Surrender  to 

f  '  *  •the  baiiiflf, 

reeve.  &c. 


•  •    f 


A  copyholder  may^  surrender  out  oC  court 
•     to  the  bailiff,  beadle',  orreeVe  of  the  manor, 


(r)  Sfeean/4?,  p.  [6?.]  .*  '   •  ' 

[s)  1  Comyns^s  Rep.  84.  Parker  ▼.  Keck*  I  Lord 
lUsfm.  558.  S.  C.  1  Salk.  95.  ^.C.  See  Moore,  113. 
Ca.  252." 

(/)   See  Parker  and  Eeck,  as  before. 

(»)  4  Leon,  1 11^  Heggor,9iidFelsJon. 

(it)  See  I  Lbrd  Raym.  659.  . .' 

(x)  1  Leon.  989.   B'urgesu  aiui  ]Fo$t€r»   Cro.  Elix*  ^ 
48.  Burdens  case,  aod  s^  Cro*  Jmc»  626.  Snuiksan  and   * 
Cage.  *  .       *   . 
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by  virtue  of  a  special  custom  ;  but  not  with- 
out: and  as  a  special  custom  is  thus  neces^ 
sary  to  warrant  such  surrender,  the  copy- 
[  78  ]  holder  cannot,  without  the  like  special  cus- 
ton)}  surrender  to  them  by  attorney  (y). 

To  tenaau  And,  lastfyy  a  copyholder  may  surrendef 
•utofcoort.  ^y^  ^f  court,  by  special  custom,  to  certain 
tenants^  of  the  manor;  as  into  the  hands  of 
two  tenants  (z) ;  or  of  one  tenant  (a) ;  or  to 
one  tenant  in  the  presence  of  other  per- 
sons (6). 

And  the  heir  of  a  copyholder  is  ar  suffi- 
cient tenant  for  the  purpose  of  taking  such 
surrender  before  his  admittance  (c). 


(y)  Co.  Uu.  59-  a- 

*  Custom  to  Burrender,  &c.  in  the  presence  of*^^  suf- 
ficient witnesses,'*  though  not  tenants.     See  Appendix,* 
No.  II.  Customs  of  Vestmiuster,  prima  Co.  Dorset. 

(x)  Co.  iMt.  59.  a.  Co.  Copyh.  s.  34.  Tr.  79* 
9  Co.  76.  a.  and  ft.     Chapman's  caM*  cited, 

(a)  Kitch.  109.  ft.    1  Roll.  Rep.  U5. 

(ft)  Kiteh.  102..  ft,  « 

(c)  I  Keb.  25.  Muni/ace  and  Bakitf  p.  Twisden. 
The  heir  before  admission  is  tenant  by  copy  of  court- 
roll.     See  4  Co.  22.  b. 
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But  a  copyholder,  after  attainder  for  fe- 
lony,  cannpt  take  such  surrender;  though         . 
be  be  pardoned ;  for,  on  attainder,  he  ceased 
to  be  a  tenant  (</). 

As  a  special  custom  is  requisite  to  war- 
rant a  surrender  to  tenants  out  of  court,  so  a 
copyholder  cannot  surrender  to  them,  when 
so  warranted,  by  attorney,  without  a  further  . 

custom  to  enable  him  to  do  so  (e). 

So,  such  tenants  who  are  authorized  to 
take  a  surrender  cannot  take  the  examina- 
tion  of  a  feme  covert  without  a  special  cus- 
tom empowering  them  so.  to  do  (/). 

If  a  copyholder  covenant  to  surrender  his 
copyhold,  and  afterwards  surcender  it  to  two       [  79  J 
tenants  out  of  court,  according  to  the  cus- 
tom ;  it  will  be  a  good  performance  {g). 


(d)  Sir  7*.  J(mes9  190.  BenUan  and  Strode* 
{e)  dnttf  p.  [6S]. 

If)  Cro.  kHz.  7I7.»  ErUh  and  Rivet. 
(g)  3  Salk^  100.    Page  r.  Smith.     I  Levinz.  293. 
Beany  v.  Turner,    2  Keb.  66o.  Turner  r,  Benson, 
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But  if  a  tenant  refuse  to  take  a  surrender 
out  of  court,  where  the  custom  is  that  he 
may  take  such  surrender,  yet  no  action  lies 
against  bim  (/i). 

Preteounent.  When  a  surrender  is  made  out  of  court 
into  the  hands  of  any  who  cannot  there* 
upon  make  an  admittance,  or  if  no  admit- 
tance be  immediately  made  by  a  peraoD  enm- 
bled  to  admit,  such  surrender  should  be  te*- 
gularly  presented. 

When  requi-  From  the  general  terms  in  which  the  ne* 
cessity  of  a  presentment  of  a  surrender  made 
out  of  court  is  asserted  in  many  of  our 
books,  it  seems  to  have  been  too  often  in- 
ferred, that  such  presentment  is  equally  re* 
quisite  into  whose  hands  soever  the  surren- 
der is  made. 

Nopreieot-  It  IS  Said  in  Callhorpe^  that  if  the  lord, 
iI^henT^e'iur-  having  copybold  lands  surrendered  into  his 
trt'^ioS*^*  hands,  will,  in  the  presence  of  his  tenants 

and  admissioo 
be  imme- 
diately made.  ^ 

[k)  I  Roll.  Rep.  136.  in  the  case  of  Ford  and  Hos- 
kins. 
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out  of  court,  grant  the  same  to  another;  * 
and  the  steward  enter  the  same  into  the 
court  book,  and  make  thereof  a  copy  to  the 
grantee;  and  the  lord  die  before  the  next 
court ;  it  will  be  no  good  copy  to  hold  the 
land  {%) . 

>B«t  ft  must  be  evident,  from  the  reason  of 
the*thing,  as  well  fis  from  the  weightier  tes- 
tiiBony  of  other  writers,  that  the  present- 
ment is  only  for  the  information  of  the  lord,  [  80  ]  * 
to  apprize 'him  that  such  surrender  has  been 
made  {is). 

To  what  purpose  can  it  be  to  make  known 
to  the  lord  that  such  surrender  was  made, 
whoQ  the- lord  knows  it  already.  Why  de* 
clare  to  him  that  it  was  taken,  when  he 
must  be  conscious  that  he  had  taken  it  him* 
self?  Besides,  who  is  to  present  a  surren- 
reader  taken  by  the  lord?  The  lord  may 
take  a  surrender  without  the  presence  of  a 
tenant.  Is  the  lord  to  present  it  himself? 
Butto  whom  is  he  to  present  it  ?    Whom  is 


(t)    Calth.A6. 

{k)  Gilb.  Ten.  978. 
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•  he  to  inform  of  the  event  ?  He  cannot  pre- 
sent it  to  himself;  and  he  is  not  obliged  to 
say  any  thing  about  the  matter  to  his  te- 
nants. When  the  lord,  therefore,  takes  a 
surrender  out  of  court,  he  may  admit  with- 
out any  presentment  (/). 

SoMtoibe  The  same  reasoning  holds  equally  good 
as  to  the  steward,  in  cases  where  the  surren- 
der is  only  the  mean  of  conveyance.  He 
may  accept  such  surrender  and  immediately 
admit  the  cestuy  que  uie{m).  It  is  clear 
that  many  of  the  books,  when  speaking  of 
the  necessity  of^  a  presentment  in  case  of  a 
surrender  being  made  to  the  lord  out  of 
court,  mean  only  a  surrender  made  out  of 
[  3L  ]  court  to  the  lord  by  the  hands  of  tenanU,  er 
of  those  of  the  bailiff  or  reeve  {n). 


(/)  1  RoU.  Ahr.  Copyh.  (M)  pL  4.  p.  50it«  Fm- 
well  V.  Wtlch.  and  see  the  S.  C.  at  large.  1  Rol  Rep* 
514.  and  3  BuUtr.  214.  Godb.  26S.  and  see  also 
Watk,  Glib.  S78-9*  and  No.  cxi.  p.  447.  9. 

(m)  See  Froswell  and  Welchj  as  before,  and  WaUk 
No.  cxi.  and  cxii.  to  Gilb*  Tetn* 

(n)  See  Co.  Litu  62.  a.    Co*  Q^yh.  ••  40. 
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But  if  the  surrender  be  taken  out  of  court  Batif  theiur- 
by  the  lord  or  the  steward,  personally >  and  mhdfoJof 
no  immediate  admission  be  made,  the  me-  the  admlwrion 
morandum  of  tUt  takine  of  such  surrender,  (»,  itshouid 

^  be  io  ccrti- 

signed  by  the^  tenant  who  surrenders^  and  fied. 
the  lord  or  the  steward  taking  it  (o),  should 
be  certified  and  produced,  on  admittance 
being  requested  at  a. future  time,  from  the 
lord  if  the  steward  had  taken  it,  or  from 
the  steward  if  tak^n  by  the  lord. 

If  admittance  be  immediately  made  by  AodifUie 

1       1    'i  11'  I  J         »dniittoiicc 

the  lord  or  steward  taking  such  surrender,  be  out  of 
yet  such   admittance  should  be  regularly  Jhe'pciiou    • 
notified  at  the  next  court-day  for  the  infor-  takmg:  the 

•^  turrender, 

mation  of  the  tenants.     This  too  was  more  yet  it  should 

...  .  J  be  certified 

immediately  necessary  m  ancient  days,  as,  at  the  next 
in  case  the  tenants  should  have  known  any  ^^^^^  *^* 
objections  to  the  person  so  admitted,  of 
which  the  lord  might  have  been  ignorant, 
they  might  have  informed  him  of  them ; 
from  which  he  might  have  been  induced  to 
rescime  the  estate,  as  having  conferred  it 
on  a  person  who  was  unworthy  of  the  grant. 
Add  to  this,  that  it  must  be  regularly  in- 


fo)  Ante,p.[7^.^ 
K 
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serted  on  the  oourt-rolU  of  the  mtoor,  by  a 
copy  of  which  he  is  to  hold  {p). 

^Ir^bT^      If  the  surrender  be  made  into  the  hands 
made  lo       of  tenants,  or  into  those  of  the  reeve  or  bai- 

any  other 

perion  than    liff,  Of,  in  sbort,  of  any  other  person  thaa 
steward,  a     the  lord  Of  Steward,  the  surrender  must  b# 
wUHm  DMeL  prestjnted  in  court,  in  order  to  inform  the 
**^r  M  1    ^^^^  ^^  *^^  steward  that  such  surrender  waa 
taken  (9).     And  the    presentment  is  thus 
made:   the  person  who  took  the  surrender 
comes  into  court  and  produces  the  memo- 
randum, if  any ;  if  there  be  none,  he  certi* 
fies  to  the  court  that  the  surrender  was  duly 
made  into  his  hands,  and  then  the  homage 
present  it :  and  the  presentment  is  thus  ca- 
tered: 

feoluMt  on*  "  ^^^  ^^®  homage  aforesaid  also  find  and 
the  rolb.  present,  that  A.  B.  one  of  the  cop7hol4  or 
customary  tenants  of  this  manor,  who  held 
to  him  and  his  heirs,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  maaor  afore- 
said, AU  that  customary  or  copyhold  mes« 


tf)  Waik.  Gilb.  Ten.  449*  exi. 


suage,  &c*  Did,  put  of  court  tnd  since  th% 
last  courts  surrender  into  the  bands  of  tha 
lord,  by  the  rod,  and  acceptance  of  C.  D, 
the  bailiff  of  this  manor,  (or  E.  F.  one  of 
the  customary  tenants  of  this  manor ;  a$  the 
casetiMybe)  according  to  the  custom  of  this 
manor,  Ali  that  his  said  customary  or  copy* 
bold  messuage,  &c.     To  the  tae  of^  &c/^ 

Or  thus : 

*'  Also  at  this  court  came  A.  B.  and 
C*  D.  two  of  the  copyhold  or  customary  te« 
Dants  of  this  manor,  in  their  proper  persons, 
and  certified  in  open  court,  and  thereupon 
the  homage  present,  that,  out  of  court,  and 
since  the  last  court,  £.  F.  who  held  to  him 
and  his  heirs  at  the.  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor,  Ali,  &c. 
Did  surrender  into  the  hands  of  the  lord, 
by  the  rod,  and  acceptance  of  the  said  A.  B.  [83] 
and  C.  D.  according  to  the  custom  of  this 
manor,  all  that  his  said  copyhold  or  custo- 
mary messuage,  &c.     To  the  nee  of^  Sfc. 

Such  surrender,  soi  taken  out  of  court,  By  whom  to 
should  be  regularly  certified  by  those  who 
took  it.       But  this,    though    frequently 

K  S 
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affirmed  in  the  books  to  be  indispensable,  is 
now  acknowledged  not  to  be  of  necessity. 
If  the  tenants  or  bailiff  who  took  such  sur- 
'  render  die,  yet  it  may  be  presented  on  good 
proof(r).  And  if  they  are  living  and  do 
not  certify  the  taking,  yet,  if  it  be  satisfacto- 
rily proved  to  the  court  that  such  surrender 
was  made,  it  is  sufficient  (s).  Were  it  to 
depend  wholly  on  the  personal  testimony  of 
the  individuals  who  took  it,  the  time  al- 
lowed by  the  custom  for  presentment  might 
elapse  before  they  chose  to  certify  (/).  Be- 
sides, the  only  end  of  such  testimony's  to 
inform  the  lord  or  steward  that  the  surrender 
was  duly  taken ;  and  if  this  be  accom- 
plished itis  enough.  If  the  lord  or  steward 
be  satisfied  that  sucli  surrender  was  abso- 
lutely made,  they  may  notice  it  without  a 


(rj  Gilb.  Ten.  220.  Go.  Jac.  403.  Fraaelv.  Welch, 
Com  Copyh*  s.  40. 

is)  Gilb.  Ten.  2S0.  Lex  CusU  240.  ch.  XQ.  And  see 
Cro.  Jac.  403.  Frosel  v.  Welch.  But  it  is  said  iu 
3  Bulst.  218.  that  a  special  custom  may  confine  such 
notification  to  the  individuals  who  took  the  surrender. 

(/)  In  case  of  refusal  to  present  we  aie  told  by  Lwd 
Cokey  that  on  petition  or  bill  exhibited  in  the  lord's 
court,  the  party  grieved  shall  there  find  remedy. 
Copyh.  s.  40.  p.  89* 
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presentment;  and  their  admittance  of  the 
surrenderee  will  be  gopd  (li).      The  end  of    [  84  ] 
the  presentment  is  answered ;  and  therefore 

I 

it  would  be  nugatory  to  present. 

But  here  we  may  remark  the  utility  of 
making  a  memorandum  of  th^takm^  such 
surrender  out  of  court,  and  of  its  being  re- 
gularly signed  by  the  surrenderor  and  the 
person  or  persons  into  whose  hands  it  is 
made  {w) ;  that,  in  case  of  death,  or  refusal, 
or  negligence  of  the  persons  taking  it,  the 
surrender  may  be  the  more  easily  proved. 

The  presentment  of  a  surrender  should.  When  to  be 
by  the  general  custom  of  manors,  u^  at  the 


r.»k<to 


(fi)  Giib.  276-9.  3  Buist.  21?.  219.  Rosewellv. 
Welsh,  But  this  is  while  such  surrender  contiuues  iu 
force :  for,  if  the  surrender  become  void  for  want  of  a 
timely  presentment,  or  from  not  being  acted  on  within 
due  time,  a  subsequent  admission  will  not  give  it  effect. 
The  lord  cannot  notice  a  surrender  which  has  ceased  to 
eaust.  The  surrender,  in  such  case,  would  be  utterly 
at  an  end,  and  consequently  there  could  be  none  on 
which  to  found  such  admission. 

(le)  See  ante^  p.  [7l]5  &c.  ^ 
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next  court ;  though,  by  special  custom,  it 
may  be  at  asubeequent  one  (x). 

And  the  presentment  of  a  surrender  to 
the  use  of  a  will  may,  by  special  custom,  be 
made  at  the  next  court  after  the  death  of  the 
surrenderor,  though  it  be  not  the  next  after 
Che  surrender  made:  and  it  should  seem 
also  that  it  would  be  good  without  such 
special  custom  (y). 

[^  85  ]  If  the  surrender  be  not  certified  within 
the  time  prescribed  by  the  custom,  the 
homage,  it  should  seem,  would  be  justified 
in  refusing  to  present  it  [z).  For  such  cus- 
tom, being  in  itself  so  salutary  and  reason- 
able  (a),  ought  to  be  strictly  observed :  and 
it  does  not  appear  that  it  can  be  in  the 
power  of  .the  homage  to  rescind  or  dispense 
with  it.      When   the    prescribed    time   is 


(x)  Co.  Capyh.  b.-  40.    Tr.  SS.  Co*  Lit.  62.  a.     See 
9  Vet.  S02.  ikn*  680.  A  year  and  aday.  Carter,  71. 
(y)  See  Com.  Dig.  Copyh.  (F.  9.  &  10.). 
(*)  See  «  Vem.  564.  Toy  lor  w.  Wheeler. 
(«)  See  Gilb.  Ten.  2S0. 
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elapaed,  the  aurreoder  would,    it-  9bouM 
seem,  become  absolutely  void  at  law  (b). 


Equity  will,  however,  under  certain  cir-  Want  of  pre- 

.  ^       .       ,      Mntracnt  aid- 

cumgtances,  aid  against  the  want  of  a  timely  «dia  equity, 
preaentment  (c). 

Again,  such  presentmeot  of  a  surrender  f*??**^^ 
out  of  court  may  be  made  though  the  sur-^  tboug^h  the 

•urrcnderor 


{h)  Co.  lAti.  69.  a.  See  9  SM.  449.  Tayibr  t. 
Wkeeler.  9  Fm.  664.  S.  C.  9  Vem.  609^  Jemmg$ 
V.  Moore  jr  a/.  If  the  cuatom  limit  a  certain  time,  aa 
twelve  montha,  it  ia  aaid  that  the  preaentioeat  would 
not  be  good  if  made  afterwarda,  though  no  court  was 
held  during  the  twelve  months ;  aee  Carter^  75.  Smith 
T.  Pmifntonj  for  the  aurrenderorahould  have  procured 
a  court*  See  Crq.  Joe.  403.  But  the  aurreuderor  ahall 
in  auch  caae  be  compelled  to  aurrender  again.  Set 
9  Vern.  564.  Taylor  t.  Wheeler^  apd  post.  p.  [88.] 

[e)  Casea  of  Taylor  v.  Wheeler,  in  Vem.  and  Salk. 
Jennings  v.  Moore  £c  a/.  &c.  and  9  Vea.  633.  Hinton 
▼.  Himtotu  Bro.  Cos.  Pari.  Blenkame  t.  Jennens  & 
«£  (V.  9.  p.  978.  8vo.  edit)  A.  ^nrendered  to  uaea  of 
will,  &nd  deviaed  to  his  son  Andrew  in  tail,— -remainder 
to  Comeliua  (a  son  by  second  wife)  in  tail.  Surrender 
void  for  want  of  presentment.  Andrew  died,  s,  p. 
leaving  a  aister  of  the  whole  blood  his  heir.  Surrender 
aupplicd  in  favour  of  Comeliua.  No  admission  of 
Andrew.     Uoyd  v.  Burton,  ibid.  p.  28 1 .  and  6  Vin.  56. 
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renderor,  or  the  surrenderee,  or  both  of  them, 
happen  to  die  before  such  presentment  be 
made  (i/). 

Thejorreiider       Much  is  to  be  found  in  the  books  of  the 

do^s  not  de-      ,  ,.  ...  .   . 

rive  \{§  obli-  obligatory  power  of  the  presentment,  with 
from'The^Jre-  ^espect  to  Surrenders  out  of  court.  The 
'^^r^^ti  1     S"''''®'*^^*'^''  '8  ^^^i  i^  is  repeatedly  affirmed, 

concluded  till  the  surrender  be  presented. 
Before  actual  presentment  say  they,  he  may 
surrender  to  another  person ;  and  if  the  se- 
cond surrender  be  presented  and  admittance 
ensue,  it  shall  totally  annul  the  former  (e). 

That  the  estate  continues  in  the  surren- 
deror till  presentment  is  clear:  and  it  is 
equally  clear,  that  it  continues  in  him  till 
admission  (/).  And  it  is  clear  also  that  the 
ensuing  admission  shall  relate  to  the  surren- 
der and  defeat  the  mesne  acts  of  the  sur- 
renderor (§■). 


{d)  4  Co.  29.  b.  5  Bur.  2764.  Vavghan  d.  Atkins 
V.  Atkins.     1  Salk.  1 85.  Benson  v.  Scott. 

[e]  See  the  case  of  BurgoinevLnd  Spur  ling  ^  Cro.  Car* 
283.     Sir  W,  Jones,  306.  &c.  Gilb.  Ten.  281. 

if)  Post.  p.  [100.] 

(g)  Benson  and  Scott,  Carth,  275.  &c.  Vaugkan  d. 
Atkins  V.  Atkins.     5  Burr.  2764.    And  post.  p.  [103.] 
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But  the  truth  seems  to  be  that  so  soon  as 
the  copyholder  surrenders,  though  out  of 
court,  for  a  valuable  consideratiop  (/i),  so 
soon  is  the  surrenderor  concluded  at  law  (i), 
as  well  as  in  equity  {k) ;  and  his  hands  for  C  ^7  3 
ever  bound  up  from  disposing  of  the  land  in 
any  other  way,  and  his  mouth  for  ever 
stopped  from  revoking  or  countermanding 
his  own  deliberate  act(Q. 

If,  indeed  the  surrender  be  merely  volun^  Reyocation 
tafy  the  surrenderor  may  revoke  it,  not  only  den 
at  any  time  before  presentment,  but,  ac- 


(h)  See  Kitch.  89.  a.    Co.  Copyh.  s.  39.    Tr.  87-8. 

(i)  See  Kilch.  and  Co.  uhisup.  2  Blackst,  Comm* 
c.  53.  p.  368-9.  and  4  Burr.  196l.  ,  Lord  Mansfield^ 
ki  the  case  of  Vaughan  d.  Atkws  v.  Atkins^  aaid  the> 
^'  surrender  is  a  complete  execution  of  tlie  contract,  as 
between  the  vendor  and  vendee.*^  5  Burr.  2785.  And 
in  th^t  of  Roe  d.  Noden  v.  Griffiths^  he  repeatedly  de- 
clared that  **  the  land  was  bound  by  the  surrender." 
4  Burr.  1961 .  So  also  in  that  of  Vaughan  d.  Atkins  y. 
Atkins.  5  Burr.  2787.  See  also  Salk.  1 85.  Benson 
and  Scott;  and  i  Dumf.  ^  East^  601.  Holdfast  d. 
WooUams  v.  Ciapham. 

{k]  See  Taylor  and   Wheeler.      2  Salk.  449.   a»d 
2  Vem.  564.    Jennings  v.  Moore  et  al.     2  Vem.  609. 

(/)  Co.  Copy.  9.  39.  Tr.  p.  88.     2  Bl.  Comm.  369. 
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cording  to  Kiic/un^  {^*  a  book,"  said  C.  J. 
fViUeSf  **  of  good  authority;  and  the  rather 
because  founded  on  old  determinatioos,  Dot 
advancing  fancies  of  their  own  (m)/')  at  anj 
time  before  admission :  *^  and  this/'  said  be, 
*^  is  most  commonly  done,  and  that  with 
reason ;  and  such  appears  to  me  to  be  the 
law  («)/' 

It  is  not,  therefore,  in  either  case,  the  pre« 
sentment  that  concludes  the  surrenderor. 
In  the  case  of  a^surrender  for  a  valuable  coo* 
sideration,  he  cannot  revoke  it,  or  possibly 
delude  or  defraud  the  surrenderee  of  the 
effects  of  bis  surrender  or  the  fruits  of  bic 
grant  (o). 

And  where  the  siirrender  is  merefy  vohm^ 
tary^  he  may  revoke  after  preuntnunt  as  well 
as  before  (p). 


(m)  a  Vii.  609. 

(n)  KUeh.  89.  a.     Rerocation  of  a  yolnntary  set- 
tlement.    See  Couip,  705.    Doe  t.  Routkdg0* 
(o)  Co.  Copyh.  8. 39.    Tr.  p.  SB. 
{p)  KiteK.  82.  a.  as  before. 
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If  iodeed  the   custom    require  that  a  Surrender  be- 
surrender  gbould  be  presented  within  a  li-  on  non-pre- 
mited  tiine,  and  declare  that  it  shall  be  witblaUme. 
void  if  not  presented  within  such  time^  if 
it  be  not  presented  within  such  time,  it 
must,  of  consequence,   be  annulled :    but    [  88  ] 
this  does  not  prove  that  it  was  revocable 
htfwt  it  was  rendered  void.     If  it  become 
void  by  reason  of  a  want  of  a  timely  sur-  Uie  vendor 
render,  the  surrenderor  will  [in  cases  of  va-  ^fsmmm^ 
luable    or   meritorious   consideration,]   be  ^^* 
compellable  to  surrender  anew  (9). 

Great  care,  however,  should  be  taken  that  Tbepraieatp 
the  presentment  be  duly  made  within  the  ^2!oofd'wlih 
time  which  the  custom  has  prescribed,  and  ^^^^w*™"**^- 
that  the  presentment,  when  made,  exactly 
*^  ensue"  or  correspond  with  the  surrender. 

And,  on  this  latter  point,  the  observations 
and  reasoning  of  the  late  Lord  Chief  Baron 
GfUberi,  are  so  just  and  forcible  that  I  shall 
give  his  own  words. 


(f )  See  d  F4m.  564.     Tojflor  v.  Whi$Uff  and  ante, 
p.  [S5.] 


140  SURRENDERS.      - 

*^My  Lord  CoA^  says,  (r),  that  present^ 
ments  of  surrenders  ought,  in  all  material 
points,   to  ensue  and  agree  with  the  sur- 
renders themselves,  else  the  surrender,  pre- 
sentment, and  admittance  thereupon  will  be 
void,  which  seems  reasonable;    for  if  the 
presentment  in  matter  differs  from  the  sur- 
render, the  lord  has  no  sufficient  notice  of 
the  surrender,  and  then  the  admittance  of  it 
in  reason  must  be  bad,  and  not  help  out  the 
presentment;  for  if  the  lord  knew  the  true 
surrender,  perhaps  he  would  never  consent 
to  such  a  surrender;  and  the  true  surrender 
ought  to  be  known,  that  the  lord  may  know 
his  tenant,  and  from  whom  to  take  his  ser- 
vices.     The  admittance  cannot  help  out,  for 
that  was  grounded  upon  the  presentment; 
[  80  ]    but  if  the  lord  had  notice  of  the  true  surren- 
der, though  the  presentment  did  differ,  yet 
it  seems  reasonable  the  admittance  should 
enure  according  to  the  surrender,  because 
he  had  notice  of  the  true  surrender,   and 
when  a  man  is  admitted,  he  is  in  by  the  sur- 
render. 


(r)   Co,  Copy.  s.  40.     Tr.  p.  88.     4  Co.  25.  a.  «  B/. 
Comnu  369.  ch.  22. 
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Where  it  is  said  that,  if  the  presentment 
differ  in  points  material  from  the  surrender, 
that  there  the  admittance,  presentment,  and 
surrender,  are  all  void;  it  seems  this  must 
be  understood,  if  the  time  for  presenting  the 
surrender  be  past;  for  if  there  should  be  a 
presentment  and  admittance  made  contrary 
to  the  surrender,  sure  this  will  not  make  the 
surrender  void  before  the  utmost  time  al- 
lowed by  law  for  the  surrender's  being  pre- 
sented; for  it  is  no  reason  to  say  that  be- 
cause the  presentment  is  void,  that  therefore 
t^e  surrender  is  void ;  for  the  surrender  de- 
pends not  on  the  presentment,  though  it 
may  be  void  because  not  presented,  but  not 
because  ill  presented.  So  that  if  after  such 
ill  presentment  and  admittance,  there  should 
be  a  good  presentment  and  admittance,  it  <^ v  .^^^  /i>. 
seems  the  surrender  and  all  other  acts  will 
stand  good  [s). 

If  the  presentment  be  truly  made,  and  ac-  An  orroncow 
cord  with  the  surrender,  and  yet  be  wrongly  roll  may  be 
entered  upon  the  rolls,  the  rolls  shall  be  *™^"^^^- 
amended. 


(*)  Gilb.  Ten.  336. 
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As  if  a  surrender  be  made  upon  conditton, 
and  ao  presented,  and  the  steward,  in  enter- 
[  90  3  ing  it,  omit  the  condition,  enrolling  it  as  ab 
absolute  one,  yet,  upon  sufficient  proof  made 
in  court,  the  surrender  shall  not  be  avoided, 
but  the  roll,  being  no  estoppel  nor  record, 
shall  be  amended,  and  this  shall  be  no  con- 
clusion to  the  party,  to  plead  or  give  in  evi- 
dence the  truth  of  the  matter  (0-  And 
though  the  admission  was  absolute,  yet  the 
surrenderee  shall  be  subject  to  the  con- 
dition ;  far  when  admitted,  he  shall  be  id  by 
the  surrenderor,  and  the  lord  cannot  vary 
his  estate  (tt). 


(I)  Co.  Cop^h.  t.  40.  p.  S9.  GiW.  Tern.  1 99.  W. 
Dyer,  951.  b.  Wifkier  and  Jeringham*  In  the  case  of 
Winter  and  Jeringham^  the  enrolment  embraced 
more  copyhold  property  of  the  tenant  than  the  aar- 
rendcfT,  and  the  qaestion  was  whether  more  sboald  pa«? 
And  we  are  told  that  **  it  waf  io  debate  for  the  apace  of 
84  years  in  several  courts ;  and,  by  the  opinion  of  2>yfr, 
no  more  than  was  particularly  expressed  in  the  sur* 
render  should  pass.  And  accordingly  a  decree  vas 
made  by  Lord  Wentwortk^  Lord  and  Ckaneellor  of  Us 
manor  of  Hackney ;  whereof  he  afiervoarde  repented . 
yet  many  others  agreed  with  the  above  opinion  aa  law." 
Sea  also  Cae.  T.  rmck,  U4.    Brend  v.  Brend. 

(u)  See  4  Co.  28.  b.  and  3  Burr.  1543.  and4f6tU 
1D61. 
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Fifikfy;  *<  A  surrender  is  the  yielding  up 
of  au  estate  by  the  tenant  to  the  lord,  either 
as  a  reUnquishmeni  or  resignatum  of  such 
estate^  or  as  the  mean  of  conveying  or  trans- 
ferring it  to  another/^ 

And  here  we  shall  consider  such  surrender  Surrender 
Of  a  relinquishmmi  or  resignation  of  the  copy^  rreliqwh-  ** 
holder^s  estate.  "f "*  ""^  ^*»* 

CfUte. 

Long  after  the  Norman  conquest  there  Unnderthe 

•  II   •  1.       J  I.-      .  aocient  law 

were  oaany  villems  or  bondmen  m  so  abject  there  were 
a  slavery  as  to  bold   the  portions  alloted  2w"Jt  w- 
them  of  the  demesnes  of  the  manor  ab-  *H«Wi. 
solutely  at  the  will  of  the  lord;  being  nei-    [  9^  ] 
ther  permitted  to  hold  them  against  the  lord's 
inclination,  nor  to  quit  them  without  his 
permission.     So  far  from  acquiring  property 
themselves,  they  themselves  were  the  pro- 
perty of  their  lord.     Instead  of  the  lands  be- 
I^^ogti)?  ^  them,  they  were  regarded  as  an* 
nexed  to  the  lands.     On  a  grant  of  the  ma- 
nor they  passed  as  appendages ;  and  were  not 
considered  as  having  a  will  of  th^ir  own. 

There  were  others  who,  though  they  held  There  were 
at  the  will  of  the  lord,  might  have  quitted  ^^Jhu'Je 


or  renounced  the  tenancy  when  they  thought  ^^^ 
proper  to  do  so. 


so. 
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A  third  class  Again,  a  third  class  existed  who  could 
able  while  neither  be  amoved  or  expulsed  from  tbeif 
STh^JrlS^r"  *a»d8,  while  they  performed  the  services 
^'^-  imposed,  nbr  compelled  to  hold  them  against 

their  inclinations  [w). 

Without  tracing,  however,  the  changes 
which  the  villein  tenure  experienced,  or  the 
So  a  copy-  melioration  of  the  state  of  the  peasantry,  we 
b^erpu'^''^  may  remark  that  it  has  been  long  established 
iThllo^''  that  the  copyholder  cannot  be  deprived  of 
•^'-  his  lands,  (though  he  is  still  said  to  hold  at 

the  will  of  the  lord)  but  by  his  own  act  or 
misconduct  {x).  If  he  neglect  or  refuse  the 
returns  which  he  is  bound  by  his  tenancy  to 
render;  if  he  do  any  act  incompatible  with 
[  92  ]  the  nature  of  his  tenure,  or  injurious  to 
the  estate  which  he  holds,  a  forfeiture  will  be 
justly  incurred.  But  while  he  duly  per- 
forms his  services  and  acts  consistently  with 
his  relations  to  the  lord,  he  has  a  right  to 
retain  his  lands  till  he  choose  to  relinquiA 
the  tenancy. 


(to)  See  1  Bl.  Law  Tr.  1 19.  &c.  and  the  authoritie« 
there  referred  to,  and  JFatk,  No.  cxli.  to  Gilb,  Ten. 
p.  4C2. 

(jr)  Sec  ante,  ch.  2.  Of  Grants,  p.  [44,]  &c. 
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If  he  is  desirous  of  returning  the  lands  to  but  he  may 

,      ,      ,    ,  ,  ,  relinquish  hU 

the  lord,  he  may  surrender  up  the  possession  estate. 
to  him  by  the  accustomed  symbol,  and  in 
the  usual  form,  as  he  would'  have  sur* 
rendered  it  to  the  use  of  any  other  person;  Express  re. 
declaring  expressly  his  intention  that  it 
shall  be  to  the  use  or  benefit  of  the  lord,  or, 
in  the  language  of  earlier  days,  **  that  the 
lord  may  do  therewith  his  wili(y)." 

Though  no  use  be  expressed,  yet  if  it  be  N6usee»> 
merely  surrendered  into  the  lord's  hands,  ^^^' 
and  there  be  no  peculiar  circumstance  io 
such  surrender  to  rebut  the  presumption,  it 
will  be  a  sufficient  relinquishment;  and 
shall  be  to  the  benefit  of  the  lord :  as  the 
surrender  in  itself  is  no  more  than  the  re- 
turning the  possession  of,  and  right  to,  the 
tenements  to  the  lord  of  whom  they  are 
held.  And  if  there  be  nothing  to  induce  a 
different  construction,  if  there  be  no  appa- 
rent end  which  such  different  construction 


(jf)  Of  a  surrender  to  the  disseisor  of  a  manor,  aee 
«Ue>  ?•  [75.] 
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« 

can  answer,  the  surrender  must  liave  its  na- 
tural effect  (z). 

[  33  ]        There  are  many  modes  by  which  the  te- 

m^'t*'""*''  "^'^^^y  ^^y  ^^  relinquished,  but  they  will 
more  properly  fall  under  our  consideration 
when  we  come  to  treat  of  the  extinguish- 
ment of  copyhold  property  (a). 

But  Uie lands  When  a  copyhold  is  thus  returned  to  the 
granted  by^*°  lord  it  Still  retains  its  demisable  qualities  ; 
^^^'  but,  till  granted  again  by  copy,  it  shall  fol- 

low the  manor  into  whose  hands  soever  it 
pass  {b). 

Surrender  In  the  ncxt  placc,  wc  shall  consider  such 

considered  ai  ji  ^u  ^  *  ^ 

the  mean  of  Surrender  as  the  mean  ofconveytng  or  iranM^ 
confcyance.  furring  a  copyhoid  to  another. 

We  have  already  seen  the  necessity  of  a 


{9)  See  1  Lord  Raym.  627.  Fiiker  and  Wigg^  p. 
Ifolt.  C.  J.  1  P.  W.  17.  S.  C.  TFatk.  No.  cxni.  t# 
Gilb.  Ten.  457* 

{a)  Poa.  ch*  9* 

{h)  Post,  ch.  9. 


1 
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surrender  as  such  mean  of  conveyance  and 
the  principles  on  which  it  depends  (r). 

We  have  seen  too,  that,  though  the  co- 
pyholder held  originally  merely  at  the  will 
of  the  lord,  the  law  has  so  established  his 
interest  that  he  cannot  be  dispossessed  of 
Ihs  tenements  while  he  renders  his  services  Right  of  the 
and  observes  the  customs  of  the  manor  (rf).  tranrferhii  ^ 
As  the  law  has  thus  established  his  interest,  '»'***'^*^' 
it  has  also  enabled  him  to  transfer  it  toano* 
ther  on    pursuing  the  accustomed  forms. 
The  copyholder  has  now  in  most  cases  a 
right  to  nominate  a  person  to  succeed  him 
in  bis  tenancy;    whom  (if  such  person  has 
no  legal  incapacity  to  take)  the  lord  is  com- 
pellable to  accept  as  his  tenant  {e). 

The  surrender,  therefore,  in  these  cases    [  94  ] 
is  only  a  form;  it  is  merely  the  medium  of  surrender  a 
conveyance :    for  even  where  it  is  strictly  ^*'™' 
observed,  it  is  now  purely  subservient  to 


(c)  Antes  jp.  [43.]  [50.]  &c.    . 

{d)  Ante,  ch.  «•  p.  [44.]    Of  Grants. 

[e)  Ante,  p.  [51.]  [53.]andpo«^  ch.6.  Of  AdiniMion. 
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the  conveniency  of  the  tenant,  as  a  mode  of 
transferring  his  interest. 


Go  snrrender 
no  estate 

to  the 


ptitet 

lord. 


SnrreDderor 
remaiDs  te- 
nant till  ad- 
miitioD  of 
•arreoderee  i 


and  may  nir^ 
render  to  ano 
ther  without 
a  formal  re-  _ 
Tocation. 


On  such  surrender  being  made,  no  estate 
passes,  in  consequence,  to  the  lord  (/),  but 
it  remains,  till  the  nominee  be  admitted,  in 
the  surrenderor.  He  continues  tenant; 
and  must  answer  the  services  and  re- 
turns {g).  Till  such  admission  of  the  sur- 
renderee, the  surrenderor  may  maintain  an 
action  of  trespass  (A) ;  and,  if  he  die,  the  pre- 
mises will  descend  to  his  heir  (i). 

If  he  surrender  to  the  use  of  any  one  with- 
out consideration,  he  may  again  surrender 
to  another  without  a  formal  revocation  of 
the  first  surrender  [k).  So,  if  he  surrender 
to  the  use  of  his  will,  and  afterwards,  with- 
out taking  any  notice  of  such  surrender,  he 
surrender  to  another  fee,  the  second  sur- 
render will  be  good  (/). 


(/)  Cro.  Car.  983.  Burgoim  and  SpurUng. 

[g)  Co,  Copyh.  8.  3(». 

(A)  Cro.  Eiix.  349*    Berry  and  Greene* 

(t)    Cro.  Jac.  403.  Fraul  ▼.  Welsh. 

{k)  See  amies  Cro.  Car.  983.  Burgoin  and  SpurUng. 

(/)  Cro.  EHz.  449.    Fitch  and  Hockkff:  and  aee 
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So,'as  a  surrender  is  merely  to  effectuate  No  more 
the  copyholder's  alienation,  no  more  shall  ann^rtbe  ° 
pass  by  it  than  it  was  his  intention  to  pass:  "***^^rJf** 
if  the  copyholder,  therefore,  surrender  to 
the  use  of  A.  for  life,  or  in  tail ;  or  to  the  use 
of  his  last  will ;  and  he  die  without  making    [  95  ] 
a  will;  or,  if  making  a  will,  he  limit  only  a 
portion  of  the  estate ;  the  residue,  or  part 
undisposed  of,  in  the  first  and  last  cases,  Tberetidue 
and  the  whole  in  the  second,  will  be  the  old  him. 
estate    and   descend     to    bis     customary 
heirs  (m). 

So  if  he  surrender  to  particular  uses  with  if  he  limit  to 

1         i>  %'      •     .»  i^i_*  hit  own  heirs 

the  ultimate  limitation  expressly  to  his  own  ^^cj  thai!  be 
right  heirs,  they  shall  take  such  limitation  ^^j^[^*^^  ^"^^ 
as  the  old  estate,  and,   consequently,  by 
descent  (n). 


2  Jutt.  BlacksL  Rep.  1046.  Thrustout  d.  Gower  v. 
Cunningham.  [But  in  case  no  admittance  take  place, 
under  the  second  surrender,  a  devise  of  the  copyhold 
will  be  supported  by  the  former  surrender  to  the  use 
of  the  will.  Ibid,  and  see  l6  Ves.  Jun.  527.  also  tn/r a, 
p.  [123].  ] 

(m)  9  Co.  107.  a.  1  Brownl.  181.  Cro.  Eiiz.  148. 
BnlUn  and  Grant,  Ibid.  442.  Fitch  v.  Hockley.  4  Co. 
29.6. 

(»)  4  Burr.  1952.  I960.  Roe  d.  Noden  v.  Griffiths. 
[And  note,  that  in  a  case  of  uncertainty,  as  to  whether 
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Oifiinctiou  is  A  difference,  indeed,  has  been  taken,  as 
«<Tconiro-'  ^^  ^^^^  latter  point,  when  the  surrenderor 
Tertod,  takes  a  particular  estate  himself,  and  when 

not.  As,  if  a  surrender  be  made  to  the  use 
of  the  surrenderor  for  life,  with  remainder  to 
a  stranger  in  tail,  and  the  ultimate  limita- 
tion be  to  the  heirs  of  the  surrenderor,  his 
heirs  shall  take  by  descent:  yet  if  the  sur* 
renderor  take  no  particular  estate  himself^ 
and  the  ultimate  limitation  then  be  to  his 
own  heirs,  such  heirs,  it  is  said,  shall  be  iq 
by  purchase  (o). 

But  although  this  distinction  is  recog- 
nized in  the  case  of  Roe  t.  Quartley^  (by 
Ashurst,  J.  when  delivering  the  opinion  of 


by  the  term  **  Right  heire  of  A.'*  in  the  ultimate  limita- 
tion of  an  estate,  be  meant  the  right  heirs  of  the  surren- 
deror, or  those  of  another  person  nientit>u(»d  in  the  sur- 
render of  a  similar  name,  it  would  be  sufficient  to  sup- 
port an  ejectment  for  the  right  heir  of  the  surrenderor, 
to  shew  the  existence  of  such  uncertainty  on  the  face 
of  the  surrender;  for  to  defeat  his  title  it  must  be  dis- 
tinctly made  appear,  that  such  ultimate  remainder  passed 
out  of  the  surrenderor.  See  9  Easty  407.  and  infrCf 
p.  [107.]  note(ifc).] 

(o)  See  the  case  of  Allen  and  Palmer ^  1  Leon.  101. 
and  Kiich*  86.  a.  88.  a.  and  6.  Lex  Cust,  125,  ch.  15. 
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*the  court  (p)  ;)   yet   such   distinction    has 
been  questioned  by  C.  B.  Gilbert  (y);   and,     [  93] 
after  him  by  Mr.  Fearne  (r). 

Had  theultimate  limitation  been  expressly 
made  io  the  surrenderor  and  his  heirs j  whe- 
ther he  himself  had,  or  ha;l  not,  taken  a 
particular  estate,  his  heirs  would  necessa- 
rily have  been  in  by  descent.  But  whether 
such  surrenderor  would  have  taken  such 
ultimate  estate  (without  taking  a  particular 
one]  as  a  remainder j  or  as  his  reversian, 
seems  to  have  been  disputed.  According 
to  the  distinction  above  noticed,  and  espe- 
cially the  case  cited  in  Kitchen^  thesurren 
deror  would  have  taken  it  as  a  remainder: 
'  but  according  to  later  decisions,  and  parti- 
cularly the  case  of  Roe  d.  Noden  v.  Grif» 
fiths{s)^  he  would  have  been  in  of  his  old 
estate. 


(p)  1  Dumf.  and  Easty  634. 

(q)  T^n*  272-3. 

(r)  CmUmg.  Rem.  48.  3d  Ed.  86.  4/A  Ed,  [6?.  Ed. 
Ad/.] 

[s)  4  Burr.  1953.  and  %ii^  Thrustimi  d.  GawerY. 
Cwtmmgham.  Fearne,  90.  (4th  Ed.)  and  2  Just»  Blackst. 
Hep.  1046. 


/ 
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And  it  has,  indeed,  been,  I  believe,  uni- 
formly held  that,  if  a  copyholder  in  fee  sur* 
render  his  estate  to  the  use  of  his  will,  and 
devise  to  a  stranger  for  life,  or  in  tail,  and  so 
leave  a  portion  of  the  fee  unlimited,  (mlA- 
out  giving  it  expressly  to  his  heirs)  it  shall 
be  considered  as  his  reversion,  or  undisposed 
of  residue,  and  go  to  his  heirs  by  descent  (I). 
So,  where  a  copyholder,  seized  in  fee,  sur- 
rendered to  the  use  of  his  will,  and  after- 
[  97  ]  wards  surrendered  to  particular  uses,  with 
the  ultimate  limitation  to  his  own  right 
heirs;  it  was  adjudged  that  he  was  in  of  his 
old  estate^  and  that  he  might  have  devised 
his  reversion  without  any  fresh  surrenderor 
admission  (u). 

Now  the  idea  that  when  the  ultimate  li- 
mitation was  expressly  made  to  the  heirs  of 
the  surrenderor,  the  heirs  should  take  by 
purchase^  and  when  it  was  not  expressly 
made  to  them,  but  resulted  or  arose  by  im- 


(t)  1  Leon.  174.  Bulleyn  and  GranU  Cro.  Eliz.  148. 
S.  C.  4  Co.  29*  h*  Bunting  and  LepingwelL 

(u)  Thruiioutd^Gower V.Cunningham.  iFearttefQO, 
and  2  Just.  Blackii.  Rep.  1046. 
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plication,  they  should  take  by  descent^  origi- 
nated in  this;  that  the  estate  being  yielded 
to  the  lord,  the  uses  limited  were  new  uses ; 
and  as  ihewhole  estate  was  thus  limited,  no* 
thing  remained  in  the  surrenderor.  But 
when  the  whole  was  not  so  limited,  the  re- 
sidue, as  undisposed  of,  resulted  to  him 
i^iii.  And  a  distinction  similar  to  this 
was  ODce  held  as  to  freeholds  (w).  But  as 
8ucb  distinction,  with  respect  to  freeholds, 
has  been  now  long  exploded;  it  having 
been  repeatedly  declared  that  it  matters  not 
whether  the  ultimate  limitation  to  the  heirs 
of  the  grantor  be  expressly  made  or  result 
by  implication  of  law(jr) ;  and  as  the  doc- 
trine once  entertained  that  by  a  surrender 
of  a  copyhold  the  old  estate  of  the  surren- 
deror was  destroyed,  and  the  uses  limited  to 
his  heirs  on  such  surrender  were  absolutely  [  98  ] 
new,  and  such  as  if  limited  to  his  heirs, 
should  be  taken  by  purchase,  is  also  ex- 


(to)  Dyety  134.  a.  pi.  7*  S^c.  and  Ho6. 31. 

(x)  3  Levinz.  406.  Godbolt  v.  Freestone*  Salk,  591  • 
Abbott  V.  Burton,  and  both  recognized  in  2  P.  Wms» 
138,  Harris  Y.  Bishop  of  Lincoin,  where  the  case  in 
Hob,  31*  was  denied  to  be  law. 
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ploded  by  modern  decisions  (j/) ;  it  should 
seem  that  the  distinction  above  noticed  is 
also  antiquated  as  to  copyholds. 

Surrender  Again,  a  surrender  when  considered  as 

passes  only         in  i         i 

ifhatthete-    the  mean  of  conveyance  can,  by  the  terms, 

righttotfMs-  P^^  ^^^^  ^"'y  which  the  copyholder  has  to 
fer.  transfer  (2).     If  a  copyholder  for  life,  there'* 

fore,  surrender  to  another  for  the  life  of  that 
other,  it  will  only  give  the  second  a  right  to 
an  estate  for  the  life  of  the  first ;  even  if  a 
custom  be  alleged  to  the  contrary  (a).  If 
the  lord,  indeed,  chooses  to  admit  the  se^ 
cond  person  to  an  estate  for  his  life,  it  may 
operate  as  a  grant ;  and  the  lord  will  be 
bound  by  his  own  act.  But  in  that  case, 
the  second  person  will  not  be  in  by  the  sur*' 
renderor,  but  by  the  lord  (6). 


(y)  See  I  FeamefS9,[67. Ed. ButlJl^c.9ndthec9ses 
by  him  cited,  and  1  Strangef  487.  Smith  v.  Trigg. 

(z)  See  Co.  Capyk.  s.  34.  Tr.  76. 

(a)  Moore^  8.  ca.  27.  and  see  Gilb.  Ten.  257*  ^^^ 
Watk,  No.  cxix.  and  cxx.  p.  451-3. 

(6)  See  Watk.  No.  cxix.  and  cxx.  to  Gilb.  7ai. 
p.  453.  and  see  4  Lem^  88.  ca*  184.  [Also  5iipr« 
p.  [24.]  [52-3.]  in  not] 
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The  copyholder  can  only  transfer  his  own 
interest  and  nominate  another  to  take  what 
he  himself  has  to  relinquish.  He  cannot 
convey  what  he  has  not:  that  cannot  be 
transferred  which  is  not  in  existence.  So  if 
any  further  interest  be  in  existence  and  [  99  1 
vested  in  another  person,  the  surrender  of 
the  immediate  copyholder  cannot  convey 
such  further  interest.  He  may  transfer  his 
own  property;  but  not  that  of  others. 
Hence  a  surrender  shall  pass  no  more  than^ 
what -the  person  making  it  may  lawfully 
pa8s(r).  It  shall  not  work  a  wrong.  A 
surrender  by  the  husband  will  be  no  discon« 
tinuance  of  the  wife's  land  (cT). 

A  surrender  by  a  tenant  in  tail  may  bar 
his  issue;  but  this  is  on  a  different  princi- 


(c)  Co,  Copyh.  8. 34.  Tr*  p.  76«  [It  may  farther  be 
remarked,  that  a  surrender,  in  whatever  terms  it  may  be 
conceived,  can  only  point  out  to  whom,  and  for  what 
estate  the  land  is  meant  to  be  transferred  by  the  per« 
son  making  such  surrender.  It  can  work  no  alteration 
in  the  terms  of  the  tenure  itself;  neither  can  it  vary 
the  custom  of  the  manor  any  more  than  an  admittance ; 
but  both  the  tenant  and  the  lord  are  equally  bound  by 
the  custom.     See  7  Easty  4^9.] 

[d]  4  Co.  99.  a. 
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pie;  which  will  be  noticed  in  the  chapter  on 
entails  (e). 

Having  thus  considered  the  surrender  as 
it  respects  the  person  who  makes  it,  we 
will  now  inquire  into  its  effects  as  it  re- 
gards the  surrenderee. 

Somiideree  And  in  the  first  place,  it  has  been  re- 
•uicUy  Ma ^  marked  that  though  a  surrender  is  generally 
eeituifueMe.  ^^\^  jq  i^  made  io  the  use  of  another,  yet  the 

person  in  whose  favour  it  is  made  shall  take 
merely  as  a  nominee  or  appointee :  be  is  not 
properly  cestui  qu£  use.  The  surrender  is 
only  a  direction  to  the  lord  how  to  graot 
the  lands.  The  estate  remains  in  the  sur- 
renderor,  and  not  in  the  lord.  A  surrender 
therefore,  is  not  to  receive  a  construction 
similar  to  that  of  an  use  or  trust  (/).    A 


(e)  Post.  ch.  4. 

(/)  P.  Holt,  C.  J.  in  the  case  of  Fisher  and  Wigg. 
1  P.  fVms*  17.  1  Lord  Raym.  627.  and  by  Hardwicke, 
C.  in  the  case  of  Bigden  v.  VaUier.  2  Ves,  257.  and  see 
1  Brouml.  127.  Allen  Bad  Nash. 

But  the  surrenderor  has  been  considered  as  a  trustee 
for  the  surrenderee.  See  1  Dumf.  &  East,  601-9; 
With  respect,  indeed,  to  the  Urd  he  is  merelv  a  no- 
minee.    The  lord  is  not  seized  to  his  use. 
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very  extraordinary  reason  is,  indeed,  given  [  100  ] 
for  this  in  Vesey;  which  is,  that  copyholds 
are  not  within  the  statute  of  uses.  That 
copyholds  are  not  within  the  statute  of  uses 
is  certain  :  but  it  does  not  follow  from 
thence  that  the  person  taking  should  not 
have  taken  as  ceiiui  que  tue  at  common  law« 
Had  he  taken  as  cestui  que  use  before  that 
statute,  he  would  have  taken  as  such  after 
it:  for  the  statute  would  not  have  altered 
the  nature  of  the  thing;  nor  made  it  less  an 
use,  though  it  did  not  embrace  copyhold 
property  within  its  provisions. 

The  surrenderee,  therefore,  taking  merely 
as  nominee,  as  the  person  expressly  desig- 
nated by  the  surrenderor  for  the  admission 
of  the  lord,  was  not,  till  such  admission  ac- 
tually made  {g)^  considered  as  having  any  Before Admis- 

,i«       •       .1  •.1  •       •  sion  he  wtf 

tmngm  the  premises:  neither  a  jus  tn  re,  taidtobaYe 
nor  yet  ad  rem.     But  this,  indeed,  was  the  "^^*no/yct 
language  applied  to  the  cestui  que  use  of  free-  ^rem. 
holds  before  the  statute. 


Such  nominee  could  not,  before  admis-  He  could  not 

enter  wiUiout. 
consent. 


ig)  For  it  is  the  admission,  and  not  the  presentment 9 
which  makes  him  tenant.     See  before,  p.  [86.] 
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fiion,  even  have  entered  upon  the  lands  8ur« 
rendered  to  his  use,  without  being  regarded 
as  a  trespasser  (A) :  unless,  indeed,  it  was 
by  the  permission  of  the  surrenderor;  and 
C  ^^^  ]  then  he  was  considered  as  his  tenant  at 
will  (t).  The  surrenderor  continuing  tenant 
to  the  lord,  must,  of  consequence,  retain 
the  possession.  He  is  answerable  to  the 
lord  for  the  services  due,  and  therefore  must 
be  entitled  to  the  profits  and  fruits  of  the 
premises.  The  surrenderor,  consequently. 
Nor  roaintaiD  and  not  the  surrenderee,  must  be  the  person 
to  maintain  an  action  of  trespass (Ar). 

Norgurrender      Having,  therefore,  no  estate  in  the  pre- 

to  another.  s.    r  ^    .. 

mises,  be  has  none  to  convey  or  to  forfeit. 
He  cannot  surrender  to  the  use  of  another; 
for  he  has  nothing  on  which  a  surrender  can 
operate  {I).  Should  the  lord,  indeed,  accept 
such  surrender,  (or  at  least  what  we  must 
here  call  such,)  and  admit  the  second  no- 


(A)  Cro.  Eliz.  349.  Berry  &  Greene.  Co.  Capyh 
t.  39.    Tr.  p.  87. 

(1)   See  fVatk.  No.  cxxxriii.  to  GHb.  Ten.  p.  460. 

(k)  See  ante,  p.  [94.]  and  Cro.  Eliz.  349.  Berry  Sc 
Greene. 

(/)  1  Brown!.  143.  IVihon  v.  Woddeih  [and  vid. 
supr.  p.  [60].] 


SURRENDERS.  159 

minee,  it  should  seem  to  be  the  better  opi- 
nion that  such  admission  would  be  good ; 
though  its  validity  has  beien  controverted  (m). 
Yet  this  would  be  in  support,  and  not  in 
contradiction,  of  our  position :  since  it  only 
implies  a  prior  admission,  and  not  that  an 
admission  was  unnecessary. 

As  he  has  nothing  to  transfer,  so  he  can  Nor  forfeit. 
have  nothing  to  forfeit*.     If  he  commit  fe* 
loay  and  be  attainted  (n),  or  if  he  commit 
waste  (o),  no  forfeiture  will  ensue. 


{m)SeeGilb.  Ten.  275.  381.  &c.  and  Watk.'So. 
cxzx.  p.  457*  and  Cro.  Eliz.  504.  Gyppen  &  Bunney^ 
also  ante,  p.  [60.] 

*  By  special  custom  he  shall  forfeit  on  not  coming 
to  be  admitted.  See  1  RotU  Ahr,  S6%,  Custome  (G.) 
pi.  5.  Baspool  V.  Longy  and  Cro,  Eliz.  879*  S.  C.  and 
post,  [337]  Sed  qT.  is  it  not  the  surrenderor  who  for- 
feits in  such  case?  See  Carth.  44-5.  Per  Holt  in  King 
V.  i>t7i!tif on»  and  1  Salk.  386.  S.  C.and  thai  only  quous' 
que,  I  Salk.  386. 

(n)  See  3  fVils.  13  &  l6.  Roed.  Jefferey$  v.  Hicks. 

(o)  See  Co.  Copyh.  s.  59.  TV.  p.  137.  Sed  gueere 
de  hoc.  And  quaere  also,  whether,  if  a  surrenderee  in 
possession  by  consent,  commit  waste,  and  afterwards 
b6  admitted,  the  admittance  shall  relate  back  to  the 
surrender,  and  so  make  it  a  forfeiture  ?     Or  whether 
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[  102  ]  xjje  surrenderee  is  now,  however,  re- 
garded as  having  such  an  interest  in  the 
premises  as  may  be  the  object  of  a  devise  or 
assignment. 

Bot  he  mty        Tbus  if  a  surrender  be  made,  though  out 
hit  iDterett.     of  court,  to  the  use  of  A.  and  then  A.  devise 


;        .  .  all  his  lands  to  B.  and  die  before  any 

y    .         /      mittance  be  made ;   yet  the  copyholds  so 

surrendered  will  pass  (/>),  For  the  testator 
had  a  title  in  equity  to  recover  them ;  and, 
according  to  Ashhursiy  J.  in  the  case  of 
Woollams  &  Clapham^  the  vendor  stood 
seized  for  him  till  a  legal  conveyance  could 


/ 


'0 


/      /o      / 


the  surrenderor  shall  be  answerable  for  it,  it  bein^ 
done  by  a  person  who  occupies  by  his  permission  snd 
he  continuing  tenant?  See  jlfoor^,  49*  />/.  149<  ^ 
Gilb.  Ten.  235.  (d).  If  waste  be  committed,  the  lord 
must  have  a  remedy :  the  surrender  must  not  be  turned 
to  his  prejudice.  It  should  seem,  however,  that  ad- 
mission  after  waste  would  be  a  dispensation* 

(p)  3  Chanc.  Rep.  4.  Davies  &  Beversham.  Kds»  Cft. 
Rep.  76.  S.  C.  2  Freem.  157*  S.  C.  and  see  1  Dttni/. 
4r  Ea$t^  601.  S.  C.  cited.  See  also  Roe  d.  Noden  r. 
Gfifitks^  4  Burr.  19^2.  I  Just.  Blaeht.  60S.  and 
1  Ve$.  Jun.  254. 
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be  made:  the  surrenderor  being  considered 
as  a  trustee  for  the  surrenderee(jr). 

But  an  heir  cannot  devise  without  admit* 
tance:  for  he  has  more  than  an  equity. 
Hi3  interest  may  be  surrendered  on  satisfac- 
tion of  the  fine  (though  by  the  way  such 
satisfaction  of  fine  implies  an  admittance  and 
acknowledges  its  necessity) ;  unless,  there- 
fore,  the  heir  surrender  to  the  use  of  his 
will,  his  interest  will  not  pass  by  his  de- 
vise (r). 

So  if  a  surrender  be  made,  the  surren-     [  103  ] 
deree  may  assign  his  interest,  and  the  lord  Or  a§iign  it. 
shall  be  compelled  to  admit  {s). 

§ 


.  (9)  See  1  Dumf.  ^  Easty  601-2.    Holdfast  d.  Wool- 
lama  v.  Clapham. 

(r)  See  1  Strange,  487-  Smi^  v.  Triggs,  and 
1  Jtk.  388.  Hawkin$  v.  Leigh  et  a/.  Ancestor  dies, — 
heir  makes  his  wiU,— *Qnd  afterwards  is  admitted,  and 
sarrenders  to  the  use  of  will : — Q.  Shall  the  lands  pass  ? 
Had  he  not  been  admitted  they  clearly  would  not. 
5iiif/A  V.  Trigg.  But  I  am  of  opinion  that  the  admis- 
sion shall  relate  to  the  death  of  the  ancestor. 

{$)  See  2  Dumf.  ^  Easiy  484.  The  King  v.  Lord 
of  the  Manor  of  Hendony  and  Gt/6.  285.  and  Walk. 
No.  cxxxl.  p.  458.  and  see  post.  [294] 

M 
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misftioD  shall 
relate  to  the 
dak*  of  Ihe 
furrender. 
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But  although  the  surrenderee  has  no 
estate  in  the  premises  till  actual  admission, 
yet  such  admission,  on  being  actually  made, 
shall  relate  to  the  surrender  and  operate  as 
from  its  date  (0* 


So  soon  as  the  surrender  is  made,  so  soon 
is  the  property  bound*:  and  from  thai  time 
shall  the  estate  be  deemed  in  thesuiren- 
deree  by  relation,  on  the  admission  being 
actually  made. 


Should  the  surrenderor  die  in  the  interim, 
I.  e.  between  the  surrender  and  admission, 
he  would,  indeed,  die  seized  of  the  pre- 
mises; yet  it  would  not  be  of  an  absolute, 
but  of  a  defeasible  estate  of  inheritance ;  and 
consequently,  though  his  heir  would  take 


(f )  1  Sdk.  1 85.  Benson  ▼•  Scott.  See  post,  ch.  6. 
and  5  Burr.  37S5. 97S7.  Voughm  d.  Aikuu  v.  Aikms. 
Disseisee  devises  and  then  re-enters— -good.  See 
Powell  on  DeviseSy  185,  &c.  4  Burr.  1691.  Grant 
before  attomment-^theo  attornment  made-— ^rant  good, 
rifter,  Relation^  (B.)  pU  4. 

*  [And  on  a  surrender  of  copyholds,  therefore,  for 
securing  an  annuity,  the  admittimce  of  the  surrenderee, 
though  it  immediately  ensue,  need  not  be  memorialized. 
1  Price^  38.    Doe  d.  Naylor  ▼•  Stephens  et  cL] 
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by  desceot,  and  his  widow  be  entitled  to 
dower,  yet,  on  the  admission  of  the  surren- 
deree, would  such  estate  be  defeated ;  and, 
of  consequence,  the  descent  and  title  to 
dower  would  be  defeated  also  (»). 

And,  OD  the  other  hand,  should  the  sur- 
renderee die  before  admission,  his  heir 
would  be  entitled  to  admission;  and  when 
admitted  would  be  in  by  descent:  and  the  [  104  J 
widow  of  the  surrenderee  shall  hare  her 
freebench  {w). 

So,  on  such  admission,  all  mesne  acts  of 
the  snrrendetH>r  (a:)  and  of  the  lord"*  would 
be  defeated,  and  those  of  the  surrenderee 
effectuated  and  confirmed* 

.  In  ejectment,  therefore,  such  surrenderee 
may,  after  admittance,  lay  his  demise  in  the 

(tt)  See  ante,  p.  [86.]  Carth.  275.  Benson  k  Scott. 
3  Leo.  385.  S.  C.  1  Saik.  185.  S.  C.  12  Mfld.  4Q. 
S.  C.  5  Burr.  2764.  2787.  Vuughan  d.  Atkme  ▼« 
Atkins. 

(to)  See  Glib.  Ten.  220.  288.  5  Burr.  2764^ 
Vamgkan  d.  Atkim  v.  Atkins. 

(x)  Carth.  ^J6.    Benson  9c  Scott. 

*  2  Sannd.  4S3.     Oranth.  r.  Copley  et  al. 
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interim  (y),  and  recover  the  mesne  profits 
from  the  time  when  the  surrender  was 
made(2). 

If  one  joint*tenant  surrender  to  the  use 
of  his  will,  his  devisee  shall  take :  for  the 
joint-tenancy  would  be  severed  from  the 
time  of  the  surrender  (a). 

If  a  copyholder  surrender  to  the  use  of 
himself  for  life,  with  remainders  over;  and 
the  ultimate  limitation  be  to  himself  and 
his*  heirs;  and  afterwards^  surrender  to  the 
use  of  his  will,  and  actually  execute  such 
will;  and  after  such  surrender  and  will 
made,  be  be  admitted  on  the  farmer  surreo- 
d^r,  it  will  be  no  revocation  of  his  will; 
but  his  admittance  shalt*  relate  to  the  time 


[y)  1  Dumf.  if  East,  6oo.  Hoidfui  d.  W^Uun 
V.  Clapham.  [An  admittance  of  the  surrenderee  be* 
fore  trial,  wiU  maintain  ejectment  brought  by  himb^ 
fore  admittance,  upon  a  demise  laid  between  the  time 
of  surrender  and  admittance.  l6  EasU  208.  Doe  d. 
Bennvngion  v  Hail,] 

{z)  See  9  Wiis.  15.     Roe  d.  Jejffereys  v.  Hicks. 

(a)  Cro.  Jac.  100.  Porter  ▼.  Porter.  Co.  lit.  59.  b. 
1  Broumi.  127.     Allen  k  Nash. 
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of  such  former  surrender,  and  so  be  prior  to 
the  will  (6). 

Again,  as  the  commissioners  of  a  bank-  [  105  ] 
rupt  are  authorized  by  statute  to  convey  his 
copyhold  estates  by  bargain  and  sale  en- 
rolled without  the  intervention  of  a  surren- 
der; the  admission  of  the  vendee  shall  have 
a  similar  relation,  and,  therefore,  it  may  not 
be  improper  to  notice  it  here*. 


(6)  See  the  case  of  Roe  d.  Noden  v.  Griffiths.  1  Just, 
Blackst.  Rep,  p.  605.  and  4  Burr.  1952.  [But  if  a  co- 
pyhold be  surrendered  to  the  use  of  a  stranger,  a  sur- 
reader  to  the '  use  of  his  witl,  made  by  the  surrenderee 
before  admission,  is  absolutely  void  and  of  no  effect, 
and  cannot  be  rendered  valid  by  his  subsequent  ad- 
mittance. 1 1  East^  246.  Doe  d.  Tofield  v.  Tojield. 
And  see  16  ibid.  210.  Note»  also,  that  if  the  devisee 
of  a  copyhold  or  customary  estate,  which  had  been  sur- 
rendered to  the  use  of  the  will,  die  before  admission, 
his  devisee,  though  afterwards  admitted,  cannot  recover 
in  ejectment;  for  such  admittance  has  no  relation  to 
the  last  legal  surrender ;  but  the  legal  title  remains  in 
the  heir  of  the  surrenderor.  J  Easi^  ^»  Doe  d.  Vernon 
V,  Vernon. 

*  And  see  43  Geo.  9.  c.  09.  9*  52.  as  to  Collectors. 
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On  the  veadee^s  admittance,  he  shall  be 

^  in  from  the  date  of  the  bargain  and  sale. 

Till  such  bargain  and  sale  be  executed  the 

copyhold  canqot  be  supposed  to  pass  from 

At  // <   /r./.  7/the  commissioners;    but  to  the  time  on 

/  ^    /  .  which  it  is  executed  shall  the  subsequent 

'-*  ^'admission  relate:   and    consequentlT,   the 

^  /      /    7  yf^^^^  of  (be  bankrupt,  in  case  the  bank- 

^^ .    •/ '/ '/ ^  y  --fupt  die  after  such  bargain  and  sale,  and  be- 

fore  the  admission  of  the  vendee,  shall  not 
/•.>  1 1*^  •  '  \^^  entitled  to  her  freebench ;  but  her  free- 
bench,  and  all  mesne  acts  of  the  bankrupt, 
shall  be  avoided  on  such  admission  being 
made(<?). 

We  have  already  seen  that  the  surrender 
is  now  only  the  formal  mode  of  transfer, 
containing  the  designation  by  the  tenant  of 
the  person  he  wishes  to  succeed  him  in  the 
tenancy.  The  copyholder  has  a  right  to  no- 
minate whom  he  pleases  for  that  purpose, 
(except  indeed  as  to  those  persons  who  are 
legally  incapacitated  to  take) :  and  the  lord 


(<»)  See  Sir  Wm.  Jwmm^  451.    PaHker  v.  BhJkt^ 
luid  Cro,  Car.  56s.  S.  C. 
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IB  bound  to  admit  such*  nominee:    he  is  LordUcom- 

«i   I  1       I         1  II       pellabletoad- 

compellable  by  decree  in  e<)uity,  and  by  roitaccordio^: 
mandamus  at  law(/).     He  is  merely  an  in-  j^^*.  ®*""^'^* 
dtrument:    no  interest^  no  estate,  passes  to    [  106  ] 
him  by  such  surrender:  he  has  only  a  power 
to  admit  according  to  the  directions  of  the 
surrenderor.     He  cannot  vary,  nor  chargCi 
nor  any  way  affect  the  estate  or  interest 
about  to  be  transferred. 

If  he  admit  otherwise,  the  surrender  shall 
control  it.     And  the  surrenderee  shall  be  indthefur- 

,  ,  ,  J  ^     i_         i_      rcndcreefhall 

in    by   the  surrenderor,    and  not    by   the  be  in  by  the 

}ovd{g).  iurrenderor. 

As  to  this  latter  position,  indeed,  it  has 
been  declared  in  some  books,  that  thesur* 
renderee  shall  be  in  by  the  lord,  and  not  by  • 
the  surrenderor  {h):   but  we  may  justly  say 


(^]  See  antet  p.  [6 1-3.]  and  post.  cb.  6.  Of  Admit- 
si  on. 

(g]  Co.  Copyh.  8.  41.  Tr.  92.  3  Burr.  1542. 
4    Burr.    1961.     5  Burr*  97S6.     [And  vid.  tn/ra^ 

p.  [282^.]] 

(A)  1  Roll.  Abr.  627*  Due.  (I.)  pi.  9-  1  Lord 
Raym.  627.  and  1  P.  Wnu.  17.  P-  Holt,  C.  J.  in 
Fisher  &  Wigg.  2  Va.  257.  P.  Hardwicke,  C.  in 
Rigden  8c  Vaiiier. 
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with  Lord  Mansjitld^  that  such  declaration 
^'  is  contrary  to  truth  and  to  all  the  autho*^ 
rities  (t)/'  But  we  shall  treat  more  at  large 
on  these  points  in  the  chapter  on  Admission. 

Deacription         We  come  now  to  the  consideration  of  the 
dcrce.  description  of  the  person  to  whose  use  the 

surrender  is  to  be  m&de:  and  as  the  end  of 
such  description  is  the  ascertainment  of  the 
person,  if  the  description  be  such  as  to 
-answer  that  end,  if  from  the  description 
given  the  person  may  be  ascertained,  it  is 
all  that  is  requisite. 

For  it  is  not  necessary,  says  Sir  Edward 
Cokey  that,  upon  surrenders  of  copyholds, 
[  IW  ]  the  name  of  the  party  to  whose  use  the  sur- 
render is  made,  be  precisely  set  down ; 
iMjt  if  by  any  manner  of  circumstance  the 
grantee  may  be  certainly  known,  it  is  suffi- 
cient, and  therefore  a  surrender  made  to  the 
Lord  Archbishop  of  Canterbury,  or  the 
Lord  Mayor  of  London,  or  the  high  Sheriff 
pf  Norfolk,  without  mentioning  either  the 


(i)  5  Burr*  S786,  in  Vaugfum  d.  Atkim  r.  Ailms. 


.■■J 


SURRENDERS.  109 

christian  name  or  surname,  is  good  enough, 
and  certain  enough ;  because  they  are  cer- 
tainly known  by  this  name,  without  farther 
addition.     So,  if  I  surrender  to  the  use  of 

the  next  of  my  blood;  to  the  use  of  my 
wife;  to  the  use  of  my  brother  or  sister^ 

having  but  one  brother  or  one  sister; 
these  surrenders  are  good  without  any  addi- 
tions, because  the  grantee  may  certainly  be 
known  by  the  words. 

If  I  surrender  to  the  use  of  my  son  W. 
having  more  sons  than  one  of  that  name ; 
yet  by  an  averment  this  incertainty  may  be 
helped  (A). 


{k)  And  see  5  Co.  68.  b,       [Collateral   circum- 
stanees  may  also  be  called  in  to  relieve  uncertainty :  at 
in  a  case  where  John  Lealand  surrendered  to  the  use  of 
Joseph  Lealand  and  John  Ltealand  his  son,  for  their 
lives  and  the  life  of  the  survivor,  remainder  to  the  heirs 
of  the  body  of  the  said  John  Lealand,  son  of  Joseph 
Leaiand,  remainder  to  the  right  heirs  of  the  said  John 
Lealand ;  it  was  held,  that  the  ultimate  remainder  was 
meant  for  the  right  heirs  of  John  the  surrenderor;  any 
uncertainty  that  might  have  arisen  from  a  similarity  of 
Dames  being  precluded,  as  well  by  the  circumstance  of 
John  the  surrenderee  being  before  described  with  the 
addition  of  the  son  ofJoseph,  as  by  that  of  the  mani- 
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So,  if  I  surrender  to  the  use  of  him  who 
shall  come  next  into  St.  Paul's  after  such 
an  hour;  wboj^e  fortune  soever  it  is  to  come 
first,  the  lord  must  admit  him.  and  i  shall 
never  avoid  it.  The  same  law  is,  if  I  sur*- 
render  to  the  use  of  him,  that  1.  S.  shall  no- 
minate, or  that  1  myself  shall  nominate,  to 
the  lord  at  the  next  meeting  (/). 

But  if  I  surrender  to  the  use  of  my  cousin 
or  my  friend;   this  is  so  general  and  so  in- 
[  108  ]     certain,  that  no  subsequent  manifestation 
of  my  intention  can  any  way^  strengthen  it. 


feat  futility  of  giving  John  the  surrenderee  an  estate 
taily  and  afterwards  a  fee  in  succession.  Supposing^ 
however^  that  the  intention  of  the  surrenderor  could 
not  in  this  cane  have  been  ascertained «  it  would  have 
been  sufficient  to  support  an  ejectment  for  his  right 
heir  to  have  shewn  that  it  waa  quite  uncertain  on  the 
face  of  the  surrender  for  which  of  the  John  Lealand*s 
right  heirs  the  ultimate  remainder  was  designed :  for 
in  order  to  defeat  his  title,  it  must  have  been  distinctly 
made  appear,  that  such  ultimate  remainder  passed  out 
of  the  surrenderor.  See  9  East^  405.  Roe  d.  Huckmall 
and  others  v.  Fosterg  and  supra^  p.  [95.]  note  (a).] 

(/)  So  a  person  may  surrender  to  such  use  as  the 
lord  shall  name,  lit.  Rep.  ^6.  or  as  A.  shall  by  wiii 
appoint.     See  2  Vem.  583.    Oiway  v.  Hudson. 
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So,  if  three  persona  surrender  to  the  use 
of  three  or  four  of  St.  Dunstm^s  parish,  not 
namiog  the  parishioners  by  their  names; 
this  surrender  is  utterly  void. 

And  so,  if  I  surrender  in  the  disjunctire 
to  the  use  of  L  L.  or  I.  N.  this  is  insuffi* 
cient  for  the  incertainty  {m).\ 

Affain  :  as  to  the  limitation  of  the  use  Limitation  of 
With  respect  to  the  creation  of  estates,  we  what  woidt. 
must  remark,  that  the  same  words  are,  ge* 
nerally  speaking,  necessary  to  the  creation 
of  an  estate  in  fee  or  in  tail  as  are  requisite 
to  create  such  estates  at  common  law(n). 

For,  in  these  cases,  at  least,  a  surrender 
is  to  be  considered  as  a  common  law  con- 
veyance,  and  is  not  entitled  to  the  same  fii* 
vouraUe  coosti^uction  as  a  will.  And,  tliere- 
fore,  according  to  the  doctrine  of  Lord  Ken- 
yoiii  in  the  case  of  Wnght  v.  Kemp  (o),  un- 


[m)  Co.  Capyk.  s.  35.     Tr.  80.  82. 

(«)  Co,  Cop^  8.  49* 

(o)  S  Durf.  if  Eastf  473«  and  see  Lof^eUv.  Lovell. 
3  Atk.  11.  Idle  y.  Cooke.  I  P.  Wms.  70.  S.  C.  in 
Saik»  Lord  Raymondf  &c.  and  Sutton  v.  Stone  et  aJ. 
'iAtk.  101. 
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» 

less  the  surrenderor  uses  the  language  which 
will  confer  a  legal  estate,  it  cannot  be  con- 
ferred. In  deeds,  certain  legal  phrases  must 
be  used,  in  order  to  create  certain  estates; 
Hcin.  as  the  word  "  heirs,**  to  create  a  fee ;  and 

HeiriofUie  '  «*  heirs  of  the  body,"  to  create  an  estate 
tail.  But  beyond  that,  affirmed  his  lordship, 
I  would  sav,  with  Lord  Hardwicke^  that 
[  109  ]  there  is  no  magic  in  particular  words,  fur- 
ther than  as  they  show  the  intention  of  the 
parties. 

But  though,  generally  speaking,  the 
same  words  are  requisite  to  create  certain 
estates  of  copyholds  as  are  necessary  to  the 
creation  of  the  same  estates  of  freehold 
lands,  yet,  by  the  force  of  a  particular  cus- 
torn,  they  may  be  otherwise  created :  thus, 
by  special  custom,  an  estate  of  inheritance 
Siki  h;  mii.  may  be  created  by  the  words  sibi  Sf  mis;  or 
sibi  Sf  assignaiis ;  or  the  like  (p).  So,  in  some 
manors  the  words,  ^^  sequels  in  right,''  are 
used  instead  of  the  technical  word  ^*  heirs'^ 


ip)  4  Co.  ^9.  b.     Bunting  &  LcpingwelL    Kitck. 
103.  b. 
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and  in  others  in  addition  to  it;    as  ^*  to  A.  Seouelsin 
his  heirs  and  sequels  in  right/' 

Again,    though    on   a    surrender    being  Nouiccx- 
made  and  no  use  expressed,  the  law  will  explained  by 
presume  it  to  be  a  relinquishment  of  the  ■*"*••***• 
surrendor's  interest,  and  so  for  the  benefit  of 
the  lord  (9) ;  yet,  if  a  surrender  be  so  made, 
such  presumption   may  be  rebutted  by  a 
subsequent  act,  or  precluded  by  the  particu- 
lar custom  of  the  manor. 

Thus  a  custom  for  the  lord  to  grant  in 
fee,  where  there  is  no  use  expressed,  is 
good  (r).  So  if  no  use  be  expressed  and  the 
surrenderor  accept  a  new  admittance;  the 
surrender  shall  be  intended  to  have  been 
originally  made  to  such  use  as  is  specified 
in  the  admittance,  and  the  presumption  that 
it  was  for  the  benefit  of  the  lord  shall  be  re« 
butted  by  this  explanatory  act  {$). 

If  a  surrender  be  made  to  the  use  of  a     [  no  j 


(9)  Ante,  p.  192.] 

(r)  Cro.  Eliz.  39^.     Brown  v.  Foster. 
{$)  Cases  at  the  end  of  Poph.  125.      Brookes  case. 
^  Roll.  Abr.  67.     Grants.  (K.)  pi.  IS.  S.  C. 
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Ty  A.  gene-    stranger  generally,  and  thew  be  no  special 
take  only  for  custooi  prescribing  tbe  estate  be  is  to  taiie, 
nor  any  explanatory  act  to  enlarge  the  estate, 
he  shall  have  it  only  for  bis  life  (i). 


Sorrenderio       There  IS,  indeed,    a    case    which 

be  coDftrued 

at  a  convey,  been  frequently  acknowledged  as  an  autho- 
moD  lawT"'  f  i^y  with  respect  to  tbe  construction  of  a  sor- 
render,  which  appears  difficalt  to  reconcile 
with  the  doctrine  before  advanced,  that  a 
Cmeof FiAer  surrender  is  to  be  construed  as  a  oooveyaooe 
Imined.  '^   at  common  law :  it  is  that  of ^  FUker  and 

The  point  in  that  case  was,  whether  a 
surrender  to  the  use  of  A.  B.  and  C.  and 
their  heirs  equaUy  to  be  dinided  between 
them,  &c.  should  create  a  joint-tenancy  or 
a  tenancy  in  common :  and  it  was  deter- 
mined by  TWton  and  OouU,  Juslkes, 
against  C.  J.  f/oA,  that  it  should  be  a  te- 
nancy in  common. 


( t)  Co.  Lit.  59.  b. 

(u)  ]  Lord  Itsymofid,  66d.  1  P.  Wms.  14,  ftcand 
Bee  1  7n/«.34l.  Cowp.€60,  3  Fe#.  256-7.  9  Atk 
734. 
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And  Lord  Hardwicke^  in  the  case  of  Rig- 
den  and  Valier  (w),  expressed  a  greater  sa- 
tis&ction  with  the  arguments  ot*  the  two 
justices  than  with  those  of  Lord  HoU. 
Though  he  seemed,  in  that  of  Love// and  £o- 
vtil  [x)^  to  be  of  Lord  HoU^s  opinion,  that  a 
sdrrender shall  be  construed  as  a  deed. 

Now,  it  is  laid  down  by  Lord  Hardwicke  [  111  ] 
hiodself  (y),  that  in  conveyances  at  common 
law,  the  words,  eqiuUbf  to  he  divided^  will 
not  make  a  tenancy  in  common.  If  a  sur- 
render, therefore,  is  to  be  construed  as  a 
conveyance  at  common  law  {z),  such  wprds 
cannot  make  a  tenancy  in  common  in  a  sur- 
fendet.  A  surrender  must  either  operate 
as  a  conveyance  at  common  law,  or  not  as 
a  conveyance  at  common  law;  if  it  does 
operate  as  a  conveyance  at  common  law, 
then  the  estate  must  be  in  joint-tenancy* 

.  A  distinction,  indeed,  has  been  drawn, 


(w)  3  Atk.  734.  aud  see  2  Ves.  «56-7. 
(x)  SAtk.  11. 

{y\  1  VeB.  1 66.  in  the  caae  oi  Stme  ▼.  Heurtfy,  and 
9  F^j.  257.  in  Rigden  v.  ValHir. 
[z)  See  amtcy  p.  [99*] 
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with  respect  to  conveyances  at  common 
law  and  deeds  to  uses.  And  Lord  Hard- 
wicke,  in  the  case  of  Rigden  and  Vallt€r[a), 
drew  a  further  distinction  between  words  of 
Hmilaiion  and  words  of  regulation  or  modi- 

JicaHon  of  an  estate.,    But,  then,  it  is  ob* 
servable,    he  confined    this   distinction  to 

, deeds  io  uses;  deeds  at  common  law,  there- 
fore, stand  unaffected;  and  a  surrender  is 
to  be  construed  as  a  deed  at  common  lawj 
and  not  as  a  deed  to  uses.  In  one  thiog^ 
said  Lord  fiardwicke^  Holt  was  certainly 
right,  that  a  surrender  of  copyhold  lands  to 
use^  is  not  to  be  considered  on  the  foot  of 
an  use  or  trust  (5).  If,  therefore,  a  surren- 
[  119  ]  der  is  not  to  be  considered  as  an  instrument 
creating  an  use,  but  properly  and  strictly  aR 
a  common  law  conveyance,  this  distinction 
does  not  apply:  and,  consequently,  such 
surrender  must  receive  the  same  construc- 
tion as  a  deed  at  common  law  ;  and  conse- 
quently, also,  if  the  words  **  to  be  eqtuilly 
divided^^^  will  not  make  a  tenancy  in  com- 
mon in  a  conveyance  at  common  law,  they 


(a)  2  Ves.  S57. 
(*)  S  Ves.  257. 
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catmBi^  according  to  the  doctriD^  Uiid  down . 
even  by  Lord  H^d^iske  aod  other  oppo*- 
nents  of  Lord  Holt,  themselves,  create  a  te- 
naocy^  in  cofomoa  in  a  surrender^  And, 
therefore,  either  the  case  of  filter  aini  Wigg^ 
though  ao  repeatedly  9)ffirmed  to  be  autho* 
rity,  inuat  be  given  up  as  ao  authority  at 
aU,  Qiivm  shall  poit  be  warranted  jn  laying 
it  ^pudu  as  law,  thpugb  it  incon^trov^rtibly 
hai$  b^en  |{^id  down  ^  J^w,  that  a  auvreoUer 
is  to  be  cQQ9trued  as  ft  common-ilaw  con- 
veyance. 

The  iiext  -matter  to  he  cbnsidered,  .with  wbenaper- 
respect' to  the  construction  of  a  aurrend^r,  JSuy°rothc 
is  the  habendum.     It  having  been  the  sub-  Jj^Tukc* 
J^ot  .of  much  .controversy,  whether  a  peraon 
lifhPiWas  jppt  named  bu(  in  the  habendum 
a|H)uW.iake. 

An^  as  to  the  fmbcndmn  also,  several 
di^tincj^ions  have  been  made:  as  whether 
such  habendum  be  in  an  admission  on  a 
surrender  or  on  a  voluntary  grant :  whether 
there  be  any  custom  or  not  in  the  manor 
prescribing,  or  at  least  warranting  the  form: 
and  whether  any  one  be  named  before  the 
liabendum,  and  then  the  habendum  be  to 

N 
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such  person  with  others,  or  whether  there 
be  no  person  before  named. 

If  a  surrender,  therefore,  be  aiade  with- 
out expressing  any  use,  and  afterwards  the 
[  lis  ]  surrenderor  is  admitted,  habendum  to  him 
and  his  wife  and  the  heirs  of  their  bodies, 
the  wife  shall  take  an  estate^tail  as  well  as 
the  husband :  for  as  the  surrender  was  ge- 
neral, the  subsequent  admission  shall  enure 
as  an  explanation  of  the  intent  of  the  sur- 
renderor, who  shall  now  be  considered  as 
having  surrendered  to  the  use  of  himself 
'  and  his  wife,  and  their  heirs,  &c.  according 
to  the  admittance  (c) . 

But  if  the  lord  make  a  voluntary  grant  to 
a  person,  habendum  to  him  and  his  wifeaod 
the  heirs  of  their  bodies ;  the  wife  shall  noi 
take:  and  that  not  only  because  she  is  oot 
named  in  the  premises,  but  also  because  there 
is  no  preceding' surrender  to  direct  or  guide 


(c)  2  RoU.  Abr.  Grants,  p.  67.  (K.)pl.  18.  Brw*t^ 
V.  Brookes. 
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the  construction  of  such  grant,  by  which 
only  the  estate  could  pass  {d). 

Again:  a  particular  form  of  admission  or 
grant  maybe  good,  in  some  manors,  from 
established  usage,  which,  without  such 
usage,  would  not  be  good.  Thus  it  was  ob- 
served by  Holi^  C.  J.  in  the  case  of  Fisher 
sndWigg  («),  that  the  resolution  before  no* 
ticed  in  Rolle  (/),  was  founded  upon  the  ctis- 
torn  of  the  manor.  And  he  affirmed,  that 
he  knew  manors  where  grants  had  been 
made  to  R.  ftabendum  to  A.  B.  C.  and  D. 
where  the  first  named  took  the  whole  for 
bis  life;  and  so  every  one  in  remainder  in  [  114  ] 
their  order  (g^). 

For  where  long  usage  has  established  a 
peculiar  form,  that  form  should  be  complied 
with.  And  we  find  it  noticed  in  Croof^s 
JameSf  that,  with  respect  to  this  instance 


{d)  Ibid.  pi.  19*     See  also  Cro.  Eliz.  323.    Dawns 
V.  Hopkins: 

{e]  1  Lord  Raym.  627* 
'   (y)  See  the  last  page. 

ig)  1  Lord  Raym,  6e7« 
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of  the  habendum^  in  many  manors  there 
were  qo  other  forms  of  grant  or  Umita^ 
tion  (A).  And,  in  the  case  of  Downs  v.  jHop. 
^cm,  in  Crook's  EUz.  (i)  such  AaiefMbcm  is 
said  to  be  common  in  copies.  And,  accord^ 
ingly,  HoU  said,  in  the  case  of  Fisher  y. 
Wigg{k)^  that  if  a  custom  prescribe  a  cer- 
tain mode  to  pass  estates,  and  many  gnuHt 
have  been  made  in  the  manner  so  prescribed, 
such  grants  will  be  good. 

The  next  distinction  is,  whether  any  per- 
son be  named  before  the  kabendum  or  not: 
for  if  there  be,  as  to  A.  habendum  to  A.  and 
B. ;  B.  it  is  said,  shall  not  tidce  (/),  unless  it 
be  by  a  particular  custom  authorizing  sueh 
mode  of  grant;  as  in  the  instance  before 
given,  to  R.  habendum  to  A .  B.  C.  and  D. 
where  the  first  nanaed  took  the  whole  for 
bis  life,  and  so  every  one  in  remainder  in 
their  order  (m).     But  we  may  observe,  thst 


(A)  Cro»  Jac,  434*    Brooks  v.  Brooks  et  a/. 
( i)  Cro.  Elis.  393. 
{kl  \Lord  Rat^.^7. 

(/)  See  2  Roll.  Ahr.  67.      Grants,  pi.  19,20,33. 
and  see  Hob.  313.     Windsmore  v.  Hobart. 
(m)  1  Lord  Raym.  627.  and  ante,  p.  [113.] 
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a  person  may  take  by  a  deed'  at  coiamoD 

law  hy  way  of  remainder „  though  he  be  not    [  115  ]  / 

named  in  the  premises  with  him  to  whom 

the  estate  is  first  limited  (n). 

If  the  habendum  be  to  A.  and  B.  and  nei- 
ther be  named  in  the  premises,  they  shall 
both  take  (o) :  and  this,  perhaps,  may  hold 
as  to  a  deed  (/>)• 

An  estate  cannot  arise  by  implication  in  impUcaiion. 
a  surrender,  any  more,  it  is  said,  than  in  a 
deed  at  common  law ;  as  to  the  use  of  the 
second  son  of  the  surrenderor,  after  the 
death  of  the  surrenderor  and  his  heirs :  for 
the  surrenderor  shall  not  have  an  estate  ' 
tail  (y). 

Yet  such  a  limitation  may  be  good  by 


(n)  Cro.  Jac.  S6d.     Greenwood  v.  Tyler* 

(a)  See  2  RoIL  Abr.  67.  pi.  1 9.  Brookes  v.  Brookes. 

Cro.  Jac.  434.  S.  C.  and  see  Gilb.  Ten,  259. 
(p)  See  GUb.  Ten.  259.  « 

(q)  1  BroumL  1 27*     Alien  Sf  Nash.  Cro.  Cetr.  366. 

Seagood  ▼.  Hone  Sf  Ux,  «Dd  see  GUb,  Ten.  259^  60. 

JFcanif,  416.  418. 


n 
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reason  of  the  special  custom  of  a  particular 
manor,  according  to  HolUworth^s  case(r). 


Repupitot 
clauie. 


Of  a  surreD- 
der  to  coni- 
ineDce  in^- 
iurc. 

[116] 

Fee  upoD  a 
fee. 


If,  on  a  surrender,  the  uses  be  at  first  well 
limited,  and  afterwards  a  repugnant  clause 
be  inserted,  such  clause  shall  not  vitiate  the 
preceding  limitations,  but  be  rejected  as 
void  and  nugatory  [s). 

Whether  a  surrender  may  be  made  to 
commence  in/uiuroj  and  whether  a  fee  may 
be  limited  upon  a  fee  in  a  surrender  of  co- 
pyholds, will  be  considered  in  a  subsequent 
chapter  (/). 


Sarreiklen  on 
condition* 


A  surrender  may  be^  made  on  condition ; 
and  this  is  most  usually  dfioe,  by  way  of 
mortgage.  The  condition  should  always  im- 
mediately follow  the  surrender,  and  be 
carefully  inserted  in  the  court  rolls;  and  it 
is  then  thus  entered :  the  surrender  is  mad^ 


(r)  Clayton' i  Rep.  Ql.ea.  36. 

(i)  Cro.  Car.  36?.  Seagood  ▼.  Hone  Sf  Vs.  and 
Gilb.  Ten.  %S9. 

(f)  Ch.  5.  Of  Remainders,  Executory  Interests,  and 
'frosts. 
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in  the  general  form,  "  to  the  use  of  A,  B. 
and  his  heirs,''  with  a  proviso  to  the  follow* 
ing  effect : 

"  Provided  nevertheless,  and  upon  Eotryonthe 
condition,  that  if  the  said  C.  D.  his  heirs, 
executors,  administrators,  or  assigns,  shall 
and  do  well  and  truly  pay,  or  cause  to  be 
paid,  to  the  said  A.  B.  his  executors,  admi- 
nistrators, or  assigns,  the  full  sum  of 

of  lawful  moneyof  Great  Britain,  with  law- 
ful interest  for  the  same,  on  the dav  of 

,- which  will  be,  &c.  without  any  de- 
duction or  abatement  whatsoever',  for,  or  in 
respect  of  any  taxes,  rates,  charges,  assess- 
ments, or  impositions  whatsoever,  then  the 
above  surrender  to  be  void,  else  to  be  and 
remain  in  full  force  and  virtue/' 


The  proviso  or  condition  is  often  con-  Defeasanc*. 
tained  in  a  deed  entered  into  at  the  time  the 
surrender  is  made ;  which  deed  is  termed  a 
defeasance.  But  this  mode  should  never  be 
recurred  to  when  possible  to  be  avoided. 
As  the  surrender  is  absolute  on  the  rolls, 
should  the  defeasance,  a  separate  instru- 
ment, be  lost,  the  proof  of  the  condition 
might  be  difficult,  ind  frequently  impossi-    C  ^7  j 
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I)le.  Besides,  the  title  to  the  lands  should 
always  appear  on  the  court  rolls  of  the  m^ 
nor,  and  not  be  dependent  on  any  private 
deeds  or  agrq^ments.  If  a  defeasance  be 
entered  into,  it  ought  always,  for  this  rea- 
son, to  be  entered  on  the  rolls. 

Delay  of  ad-        As  the  surrenderor  continues  tenant  to 

mttance  in 

caseofroort-   the  lord  till  the  admission  of  the  surren- 
"^'  deree*,  and  as  the  surrender  is  made,  io  the 

case  of.  a  mortgage,  only  as  a  security  for 
the  money  advanced,  the  admission  is  usu- 
ally delayed.  Or,  if  the  surrender  be  made 
out  of  court,  it  is  frequently  suffered  to 
become  void  for  want  of  a  timely  preseot- 
«  ment,  when  a  new  surrender  is  taken  (u). 


Acknowled^-       In  case  the  money  be  paid  within  the 

roentoftatii-  •■      ■    w        ■  i-  •  ^ 

faction,  and     time  prescribed  by  the  condition,  the  sur- 

vacation  of 
larrender. 


*  5  East,  130.     S  Ves.  Jun.  30. 

(tt)  See  2  Ves.  300.  Fawcet  v.  Lowther.  [Copy- 
hold estates  surrendered  to  ttiel  use  of  mortgagees,  but 
thpy  had  not  been  adipitted :  the  mortgagor  devising 
them  must  surrender  to  the  use  of  his  will.  8  Fes. 
Jun.  30.  Ktnebel  v.  Scrafton.  S.  P.  5  Eattf  193. 
Doe  d.  ShewcHf  wid.  v.  fVroot,'] 
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reftderee  acknowledges  the  fepayment  and 
authorizes  the  steward  to  vacate  thesurren** 
der.  Such  acknowledgment  of  satisfaction,  « . 
the  warrant  to  vacate,  and  the  actual  vaca- 
tion of  the  surrender  ai^e  then  entered  on 
the  rolls;  on  which  the  surrenderor  be- 
conies  possessed  of  his  former  estate,  and 
is  in  IB  statu  quo  priuij  without  any  re*ad- 
iBission  or  fiDe(ic;). 

If  the  acknowledgment  be  made  in  court,  Acknowiedg- 
let  the  homage  find  the  surrender  in  the  "«"*''*«®'"' 
usual  way,  and  then  say,  # 

"  And  now  at  this  court  came  the     [  ng  ] 
said  C.  D.  in  his  proper  person,  and  ac-  satry. 
knowledged  to  have  received  full  satisfac- 
tion and  payment  of  the  said  sum  of , 

and  all  interest  for  the  same,  according  to 
the  form  and  effect  of  the  said  surrender. 
And  thereupon  the  said  A.  B.  and  C.  D. 
prayed  that  the  said  surrender  might  be  va- 
cated ;  And  the  said  surrender  is  vacated 
accordingly/' 


(if)  Cro»  Eliz,  239*    Simonds  v.  Laumd, 
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-Acknowiedg.       If  \t  be  made  out  of  court,  before  the 

ment  before 

ihe  lord.        lorU  or  Steward,  say. 


'^Be  it  remembered,  that  on  the 


day  of ,  the  within-named  C.  D.  came 

before  me  (lord  or  steward  of  the 

manor  of  Fairhurst,  as  the  case  may  be) ;  and 
acknowledged  to  have  received  of  the  within- 
named  A.  B.  all  principal  and  interest  se- 
cured  to  him  by  the  within  surrender:  and 
requested  that  the  said  surrender  be  vacated 
accordingly/' 

Taken,  &c.  C.  D. 

E.  F,  lord  or  steward,  of,  &c. 

The  caption        This  memorandum  should  be  endorsed 
certified.        ^^  ^y^^  copy  of  the  surrender,  and  signed  by 

the  lord  or  steward,  and  the  party  acknow- 
ledging satisfaction  :  and  at  the  next  court 
it  should  be  presented ; — thus, 

EotryonUie       "  And  ALSO  at  this  court  it  is  certified, 
^^'  by  the  said  steward,  and  thereupon  the  ho- 

mage present,  that  out  of  court,  and  since 
the  last  court,  C.  D.  one  of,  &c.  came  before 
him,  the  said  steward,  in  his  proper  person^ 
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and  acknowledged/'  &c.  fas  in  the  memo^  [  119] 
randumj  ^*  Of  which  acknowledgment  and 
request  a  memorandum  was  duly  made,  and 
signed  by  the  said  C.  D.  and  the  said  stew- 
ard, and  now  exhibited  in  open  court; 
therefore,  the  said  surrender  is  accordingly 
vacated  and  annulled/' 

If  the  acknowledgment  cannot  be  made 
ID  court,  or  before  the  lord  or  steward,  the 
acknowledgment  and  warrant  (on  the  requi- 
aite  stamp)  may  be  thus : 

'*  I,  C.  D.  of,  &c.  hereby  acknowledge  Wamotto 
to  have  this  day  received  of  A.  B,  &c.  the  ^•**^® 
sum  of  ■  in  full  satisfaction  and  dis* 
charge  of  all  principal  and  interest  secured 
to  me  by  a  conditional  surrender,  made  by 
the  said  A.  B.  of  certain  copyhold  premises 
by  him  then  held  of  the  manor  of  Fairhurst,  to 

my  use,  at  a  court  held  on  the  —  day  of 

last:  and  therefore  I  request  and  authorize 
you,  as  steward  of  the  said  manor,  to  vacate 
such  surrender  accordingly.  Witness  my 
hand,  &c/' 

To  E.  F.  C.  D. 

Steward  of  the  manor 
of  Fairhurst,  in  the 
county  of . 
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Such  Ts  the  formal  mode  of  vtcating  t 
conditioDal  surrender;  but  such  formal  iDodc 
is  by  no  means  a  matter  of  necessity.  The 
comlit'ron  is  express;  that  on  payment  of 
the  money  tlie  surrender  shall  be  void.  On 
the  money,  therefore,  being  actually  paid 
within  the  prescribed  time,  the  surrender 
[  120  ]  becomes' void  ipso  f ado.  An  acknowledg- 
ment of  satisfaction  by  the  mortgagee  is  suf- 
fioient:  and  such  acknowledgment  is  gene- 
rally written  in  the  margin  of  the  roll  im* 
mediately  against  the  surrender,  and  signed 
by  the  surrenderee* 


AclesMof 


Releaieof 
equity  of  re< 
demption. 


If  the  surrenderee  has  been  regularly  ad- 
mitted, and  the  condition  be  uot  forfeited, 
yet  the  surrenderor  may  rel^e  the  condi- 
tion by  deed*  For  the  surrenderee,  on  his 
admission,  is  become  tenant  to  the  lord,  and 
the  interest  of  the  surrenderor  may  be  relin- 
quished by  his  own  act :  hence  no  fine  is 
payable  on  that  event  (x). 


/ 


So,  on  breach  of  the  condition,  the  sur- 


(x)  Cro.  Jac.  36.    Hull  and  Skafhroolh  sod  ]Mif. 
ch.  7.  Of  Fines. 
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renderor  may  release  his  equity  of  redemp* 
tion ;  and  ao  fine  will  in  consequence  be 
due(y). 

» 

And  here  we  may  observe,  that  the  sur-  Y^^^  ?»y 
renderee  of  a  copyhold  is  an  assignee  within  tagc  of  the 
the  statute  32  Hen.  8. ;  ^nd  may,  therefore,  ^* 
take  advantage  of  a  condition  broken  (2:). 
So,  when  such  condition  is  forfeited,  the 
equity  of  redemption  shall  descend  to  the 
customary  heirs  or  sequels  of  the  surren* 
deror,    as    the    legal    estate    would    have 
done  (a). 

If  the  surrenderee  be  admitted,  and  the  On  condition 

broken,  ^he 

condition  broken,  the  estate  becomes  abso<>  estate  be« 


(y)  See  poiU  ch*  7*  Of  Fines. 

[z)  Buli.  Nhi  Prius.  161.  Waik.  No.  Ixxxiii.  to 
Gilbm  Ten*  p.  429.  c^nd  the  authorities  there  referred  to. 

(aJT  sTe*.  300.  Fawcet  and  Lowther.  On  breach 
of  the  condition,  the  Jord  may  insist  upon  the  admis- 
sion of  the  mortgagee.  See  ^  Vem,  367.  Tredway  v. 
FBtkerfy*  But  quare*  For  he  can't  compel  the  eur- 
fenderee  to  be  admitted  without  special j^stom.  See 
Buipooi  V.  Lang,  Sfc.  Mortgagee  may  bring  his  bill. 
for  foreclosure  before  admittance.  2  Aik*  101.  Suh 
ton  y.  Stone. 
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[  191  ]  .    lute;  and,  in  case  the  money  be  afterwards 
cometalMo.     paid,  there  must  be  a  re-surrender  by  the 

iatesaodare-   '  i  i  , 

furrender  will  former  surrenderee ;  and  a  regular  admission 
Stale. "*^      ^f  ^^^^  original  surrenderor. 

The  estate  is  now  changed.  On  the  breach 
of  the  condition  the  old  estate  was  gone; 
on  the  re*8urrender,  the  person  to  whom  it 
is  made  takes  a  new  estate.  If  the  former 
estate,  the  subject  of  the  first  surrender,  had 
been  derived  ex  parte  matema^  yet  the  new 
estate  received  by  the  re-surrender  will  be 
taken  by  purchase,  and  shall  descend  to 
the  paietnal  heirs  (A).  Taking  therefore  a 
new  estate,  he  must  necessarily  be  re-ad- 
mitted, and  pay  a  iine(c). 


A  copyholder  may  surrender  to  the  use  of 
a  particular  person  with  remainders  over  to 
others:  but  the  doctrine  of  Uemaioders  will 
be  considered  in  a  future  chapter  (<^). 


(6)  See  12  Mod.  49.  Benson  &  Scott j  and  H€m» 
&  Ux.  V.  Morgan^  now  reported  in  7  Dumf.  if  EmI, 
103. 

(r)  See  post.  chap.  7.     Of  Fiaea. 

((/)  Chap.  5. 
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The  doctrine  of  Entails  of  Copyholds  also,  Entails. 
will  be  treated  of  at  large,  under  that  title  (e). 

So,  a  copyholder  may  surrender  to  such  Surrender  to 
uses  as  he  shall*  by  will  appoint,  without  a  J^ij"*^"^* 
special  custom  for  that  purpose*:  and,  in- 
deed, if  a  special  custom  were  alleged  to 
restrain  him  from  doing  so,  it  could  not  be 
supported  (/). 

By  special  custom,  copyholds  may  be  de-     r  ^^g  -i 
vised  without  such  surrender  (^);  but  by  the 
general  law  of  copyholds  a  surrender  is  ab* 
solutely  essential  (A).  The  statutes  oi Henry 


(e)  Chap  4. 

*  [Andaccordingly»tnCAurcJkv.ilfifn<fy»  15  Ves,Jun. 
396.  on  the  question  of  supply  ing  a  sarrender  in  favour  of 
creditors,  the  Lord  Chancellor  said,  that  the  court 
would  hold  that  there  might  be  a  surrender  to  the  use 
of  the  will,  though  no  instance  could  be  found  upon 
the  records  of  the  manor.   See  infra,  p.  [139].  ] 

if)  3  Bro.  Chanc.  Cos.  286.     Pike  v.  White. 

ig)  Co.  Eniries,  124.  b,  Hilh  v.  Hilis.  Manor  of 
Bewdley  in  Worcestershire,  and  Carter,  7  *  •  Smith  v. 
Payntan.     lAttlet.  Rep,  26.  cites  WroVt  case. 

(k)  Co.  Copyh.  s.  36.  TV.  83.  4  Co,  24.  b.  Murrelt 
and  Smith, 
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the  Eighth  and  Ckariei  the  Secood,  relative 
to  wills,  do  uot  affect  ibeiu  (i). 

Such  surrender  is  maclie  in  the  conuanon 
Entry  of M  form;  ''  to  such  uses,  ends,  intents,  and 
purposes,"  or"  to  the  use  of  such  person  or 
persons,  and  for  such  estate  or  estates,  ends, 
intents,  and  purposes,  as  the  said  A.  B.  ia 
and  by  his  last  will  and  testament,  shall  di- 
rect, limit,  or  appointJ 


*> 


The  estate  re-  Ifa  copyholder  surrenders  to  the  use  of 
•umnderor!  his  will,  the  estate,  notwithstanding,  remains 
in  him  and  not  in  the  lord  (Ar),  and,  there- 
fore, he  may  surrender  it  again  to  a  stranger 
without  a  formal  revocation  of  the  surrender 
to  his  will  (/). 

Partande*  So,  if  lie  die  without  a  Will,  or,  making  a 

•ccnd7'"^*^    will,  devise  only  a  particular  interest,  as  to 

B.  for  life,  or  in  tail,  the  whole  in  the  one 


(t)  2  Aik.  37.  Tt^ndl  and  Poffe.  1  fW.  2i5«  At- 
iomeif  Gemtal  v«  Atidraou  Haxg.  N.  ( 1}  and  (3)  to 
C^.  Ui.  111.  b. 

{fc)  4  Co.  J3.  a.    Gravener  aod  Ted. 

(/)  Ante,  p.  [94.]  Cro.  EHx.  44^.  Fitch  mi  Hockig, 
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case,  and  the  undisposed  of  part  in  the  other, 
will  descend  to  his  customary  heirs  (m). 
And  so  also,  if  a  copyholder  surrender  to 
the  use  of  his  will  and  devise  to  his  custo- 
mary heir,  and  die;  the  heir  shall  be  in  by 
descent  (n) ;  for  when  an  heir  has  that  .  [  i^3  ] 
estate  devised  to  him  w'hich  he  would  have 
taken  without  such  devise,  he  shall  take  by 
descent,  whether  it  be  a  freehold  or  a  copy- 
hold estate.  In  such  case,  therefore,  the 
devise  is  inoperative,  and  the  heirs  shall 
take  as  if  there  had  been  no  devise  at  all. 
And  if  there  had  been  no  devise  at  all,  the 
estate  continuing  in  the  surrenderor  would 
have  descended,  as  if  no  surrender  had  been 
made:  for  such  surrender  and  testamentary 
declaration  of  uses  will  not  make  a  new 
estate  (o)« 

If  a  copyholder  surrender  certain  lands  to  Exehan^e. 


(«)  Cro.  Eliz.  442.  Fuch  and  Hockfy^  and  antg, 
p.  194.] 

(«)  Siramge,  487.  Smkk  v.  Trigg^  Luiw,  797- 
Clark  V.  Smith,  and  case  of  Hunt  v.  Morgan,  East, 
28  Geo,  2.  1755.  in  Chane.  and  on  Certi/,  from  B.  R, 
27  Nov.  1759-  MS. 

'o)  See  ante,  p.  [95.] 

O 
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the  use  of  bis  will,  and  then  exchange  those 
lands  for  others;  the  lands  so  taken  in  ex- 
change must  be  surrendered  to  the  use  of 
his  will,  or  they  cannot  pass(/»). 


Ultimate  li« 
mitatioQ  of 
Uieoid 
estate. 


But,  if  a  copyholder  seised  in  fee,  surren- 
der to  the  use  of  his  will,  and  afterwards 
surrender  to  particular  uses  with  the  ulti- 
mate limitation  to  his  own  right  heirs,  be 
shall  be  in  of  his  old  estate ;  and  may  devise 
the  reversion  without  any  firesh  surrender 
or  admission  {q). 


[124] 


If  a  copyhold,  however,  descend  to  the 
customary  heir,  such  customary  heir  must 
surrender  it  to  the  use  of  his  will,  or  he  can- 
not  devise  it(r). 


An  eqnity 
may  oe  ifevif- 
ed  without  a 
•urrcnder. 


But  where  a  person  has  only  an  equity  in 


( p)  1  Bro.  Cktmc.  Cos.  588.  FrmJk  v.  Sitmdisk,  in 
Sc£c.<ittd  in  NoU 

iq)  I  FeMfne'i  Com.  Rm.  90.  7%ni#«MU  d.  Gowcr 
V.  Cumingkmm,  and  8  JuH.  BhekiU  Rip.  1046.  8.  C« 
[And  vtd.  #iipr.  p.  [94.]  note  (I).] 

(r)  See  Str,  487.  Smith  v.  Triggy  and  a«fe,  p.  [102] 
[121.] 
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copyholds,  such  equity  will  pass  by  devise  v. 
without  a  surreader:    for  of  an  equity  no 
surrender  can  be  made:  nor  can  the  devisee 
require  any  admittance,  as  he  will  not  be* 
come  tenant  to  the  lord(«). 

Yet  this  is  to  be  understood  of  such  an  if  itbeofa 
equitable  interest  as  would  have  been  de*  ctuie. 
visable  had  it  been  of  freehold  lands ;  thus, 
if  it  be  an  equitable  estate  tail,  it  will  not 
pass.  For,  as  in  the  case  of  an  equitable 
estate  tail  in  freehold  lands,  a  fine?  or  reco- 
very is  requisite  in  order  to  destroy  it  (/), 
though  it'  hath  been  formerly  held  other*. 
wise(ii);  so  in  that  of  copyholds,  the  entail 
must  be  first  docked,  as  if  it  were  a  legal 
entail:  and  the  estate  will  not  pass  merely 
by  the  devise  (tp). 


(#)  See  S  Aik.  73.  Carr  v.  EUuon.  1  Bro.  CAon. 
CW.  480.  Macnamara  v.  Jones.  3  P.  Wmt,  360. 
King  V.  Kimgy  and  Mr.  Cox's  note  ( I )  and  post, 

*  1  Cruists  190. 

(/)  1  Bro.  Cka.  Ca.  7  J*  Bottler  v.  AUmgton^  and 
Sahm  V.  ThonUoH.  cited  Mr.  Cox's  note  (3)  to  1  P. 
Wms.  9 1  •    Legate  v.  Seweli. 

(»)  Preced.  in  Chanc.  328.  ffoohough  v.  fFool- 
fumgh. 

[w)  1  Hen.  Blackst.  446. 46l.     Roe  v.  Lowe. 

0  % 


I     7w'      t/        y    t;."' 
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« 

A«cc«ton  of       But^  if  a  copyholder,  having  an  equity 

only,  (as  if  he  be  a  surrenderee,)  make  bis 

will  and  devise;  and  after  making  his  will, 

I '  /,     ^      /  ^       he  take  the  legal  estate  by  descent,  and  theo 

JL^r         ^*^»  yet  the  equity  will,  it  seems,  be  bound. 

\  f^      Had  the  legal  fee  not  descended  to  him,  the 

1^*  ]     equity  would  certainly  have  passed  (x).  And 

it  has  been  deterxiincd,  that,  as  to  freeholds^ 

the  accession  of  the  legal  interest  will  be  no 

revocation  of  a  will ;  but  the  person  having 

the  legal  fee  shall  still  be  subject  to  the 

equity  (y). 

Ndw  where  the  rights  and  emoluments  of 
the  lord  are  not  affected,  there  is  no  reason 
why  copyholds  should  not.be  within  the 
same  rules.  An  uniform  standard  should  be 
fixed;  and  copyholds  follow  closely  on  the 
rules  of  freeholds  (r) .  • 


(x)  See  the  case  of  Davy  v.  Bevertkam,  or  Bemrd- 
sham,  aniCf  p.  [103.] 

iy)  See  Params  v.  Freeman.  1  Wils.  308.  3  AiiL 
741.  804.  and  Dougl.  718.  Doe  v,  Poit.  3  P. 
Wms.  309.     1  Fes.  Jun.  234-5. 

{z)  See  as  to  Recaverietf  last  page,  and  5  Durnf.  if 
Ea$U  104.  Roe  d.  Crow  v.  Baldwere.  Resulting  Use, 
ante.  p.  [95.]  [98.] 
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.  In  this  case  the  lord  would  not  be  in- 
jured. The  legal  fee,  not  passing  by  the 
will,  descends  to  the  heir  of  the  testator. 
The  person  having  the  legal  fee  is  still  tenant 
to  the  lord*.  And  the  legal  estate  can  only 
b^  transferred  by  surrender  and  admittance. 
By  the  conveyance  of  the  equity  the  tenancy 
is  not  altered. 

The  Court  of  Chancery  would,  therefore, 
I  conceive,  make  the  person  having  the  legal 
interest  surrender  it  according  to  the  dispo* 
sition  of  the  equity. 

* 

By  special  custom,  it  is  said,  a  feme  co-  who  may 

I  I  o  .  11   surrender  lo 

vert  may  surrender  to  the  use  of  her  will  the  use  of  a 
with  the  assent  of  her  husband  (a). 

But,  if  a  feme  sole  surrender  to  the  use 
of  her  will,  and  afterwards  marry,  it  will  be 


*  See  5  Easif  132.  Doe  d.  Shewen  v.  fVrooty  as 
to  a  surrender  to  the  use  of  a  mortgagee,  and  no  ad- 
mittance under  it.  The  surrenderor  cannot  detise, 
having  the  legal  estate. 

(a)  See  ante,  p.  [63  J  &c. 
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« 

a  revocation,  or  at  least  a  suspension  of  the 
surrender  (&).  ^ 

Joint-tenaat.  A  joint  tenant  may  surrender  to  the  use 
of  his  will:  and  though  such  surrender  be 
made  out  of  court  and  not  presented  till  af» 
ter  his  death,  yet  the  jointure  will  be  se- 
vered ;  and  the  devise  of  his  moiety  will  be 
good  (c).  I 


Preientroent       As  to  the  presentment  of  a  surrender  to 
to  a  will.        the  use  of  a  will,  when  made  oat  of  court, 
see  antej  p.  [84]. 

Thetumnder  ^^  ^^^  testamentary  instrument  operates 
only  nihra-  only  as  a  declaration  of  the  uses  of  a  sur- 
st]rrend<*ror  render,  and  as  a  person  cannot  surrender 
tinieof  micb  what  he  has  not,  it  follows  that,  as  such  tes- 
made.  ^  tamcntary  instrument  cannot  have  any  ef- 
fect where  nosucii  surrender  has  been  made, 
so  no  such  surrender  can  be  made,  when 


{b)  Heir  before  admission,  post,  [245.]  ^  Mar* 
riage  a  revocation  of  the  will  of  a  feme  sole.  See  4  Co, 
6o,  kc.  o  p.  Wms.  6U.  See  also  I  Fei .  £29.  Case 
cited.    C  B.  1747-  and  ^mftfer,  627-  George  v.  • 

(c)  Cro.  Jac.  100.     Porter  v.  Porter,    Co,  Lift* 
59.  b.     1  Brouml.  \V!.    Allen  and  Na$h. 


# 
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there  is  nothing  to  convey.  A  person  can 
only  surrender  that  which  he  has  in  him  at 
the  time  [d) :  hence  no  after-purchased  lands 
can  pass. 

If  a  person  possessed  of  several  copyholds,  Hence  landi 

surrender  ^^All  his  copyhold  tenements''  to  t^iarrender 

the  useof  his  willy  and,  after  such  surrender  ^tjjj^ 
made,  purchase  other  copyhold  lands,  and 
then  make  his  will  and  devise  '^  All  his  co- 
pyhold tenements;''    the  devise  will   not 

operate    upon    the   after-purchased  lands.  [  1^7  ] 


{d)  See  3  Dumf.  Sf  East,  365.  Goodiitle  v.  Morse, 
and  9  Dumf.  9f  East.  63.  Doe  <i.  Ibbott  ▼.  Cowlmg 
&  Ux»  Id  this  latter  case*  A.  tenant  for  life,  surrep- 
dered  all  his  copyholds  in  possession,  reversion,  &c. 
to  the  uses  of  his  will.  Afterwards  the  reversion  in  fee 
descended  to  him^  ^ft^  such  descent,  A.  made  his 
will,  and  devised  all  his  copyhold  estates,  &c.  The 
reversion  did  not  pass,  as  it  was  not  in  him  at  the  time 
of  the  surrender.  See  also  1  Anstrutfier,  1 1.  Morse  r. 
Faulkener  et  ai.  And  in  a  case  which  was  subsequently 
lain  before  me,  where  B*  tenant  for  life,  surrendered  to 
will,  and  afterwards  purchased  the  reversion  in  fee, 
which  was  surrendered  to  him,  and  to  which  he  was  ad- 
mitted, and  after  such  purchase,  made  his  will  and 
devised  to  C*  in  fee,— I  gave  it  as  my  opinion  that  the 
estate  did  not  pass  by  his  will. 
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For,  as  he  could  not  surrender  what  he  hud 
not  at  the  time  of  the  surrender,  the  after- 
purchased  lands  could  not  have  been  in- 
cluded in  it;  and  no  subsequent  surrender 
was  made. 

< 

Nor  those  And,  in  order  that  a  devise  may  operate 

termMneof  o"  ^  copvhold,  it  is  not  only  necessary  that 
before"'  -  ^^^  copyholder  should  be  possessed  of  the 
render.  lands  at  the  time  of  making  such  surrender, 

but  also  that  he  be  possessed  of  them  at  the 
time  of  making,  or  of  the  republication  of 
the  will :  thus,  if  a  person  having  several 
copyholds  make  his  will,  and  devise  '^  all 
his  copyhold  tenements,*'  or  "  all  his  real 
estate,^'  generally,  and  then  purchase  other 
copyhold  lands;  and  afterwards,  surrender 
*'  all  his  copyhold  tenements*'  to  the  use  of 
his  will :  the  copyhold  lands  which  were 
purchased  after  the  execution  of  the  will, 
though  before  the  surrender,  will  not 
pass  {e)  • 


(e)  Ambfer,  199.  1  Dumf.  ^  East,  435.  n.  (/). 
Spring  d.  Titcher  v.  Biles  et  aU  and  Harris  v.  Cutler, 
there  cited.  But  the  surrender  of  after- purchased 
lands  may  be  so  framed  as  to  refer  to  a  disposition  al- 
ready made.  As  if  a  copyholder  surrenders  them  to 
t})e  uses    declared^   or   to    be    declared  by  his  last 
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But,  if  a  person,  having  no  copyholds  at  Codidi  and 
the  time,  make  his  will,  and  devise  "  all  the  [foo".***^ 
rest  and  residue  of  his  estate,  of  what  na- 
ture, kind,  or  quality  soever,"  and  then  pur- 
chase a  copyhold  estate  and  surrender  it  to 
such  uses  as  he  should  by  his  last  will  ap- 
point; and  after  such  surrender  make  a  co- 
dicilj  reciting  and  ratifying  the  will ;  the 
copyhold  estate  will  pass;  for  the  codicil 
shall  operate  as  a  republication^  and  bring 
the  will  to  the  date  of  the  codicil  (/). 

If  a  copyholder,  seised  in  fee,  surrender  [  198  ] 
to  the  use  of  himself  for  life,  with  remain-  subieqoeot 
ders  over,  and  the  ultimate  limitation  to  ghaJiT^te 

himself  and  his  heirs;  and  afterwards  sur-  i>y  relation 

*^  and  not  re- 

render  to  the  use  of  his  will,  and  actually  ▼oke,  bat 

execute  such  will ;  and,  after  such  surren-  wilL 

der  and  will  made,  he  be  admitted  on  the 

former  surrender,  it  will  be  no  revocation 


will*.     A  fortiori';  if  he  expressly  refers  to  a  specific 
instrument* 

(/)  Dougl   716.  n.  (2).     Doe  d.  Pate  ▼.  Davy, 
Cowp,  156. 

*  Cowp,   130.  Heylyn  v.  Heylyn.     And  see  1  Vet. 
Jun.  486.  Barnes  v.  Crowe,  and  8  Ves,  Jun,  286,  &c. 


IdOfi 
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of  his  will :  but  his  admittance  sball  relate 
to  the  tiine  of  such  former  surrender,  and 
so  be  prior  to  the  will  {g). 


wm  made 
prevlMif (y  to 
•orrender. 


If  a  copyholder  surrender  to  such  uses  as 
he  shall  by  his  will  appoint ;  the  lands  will 
pass  by  a  will  made  previously  to  the  sur- 
render, if  the  testator  was  possessed  of  them 
at  the  time  of  such  will  being  executed  (&). 


TMUinen.  As  a  testamentary  disposition  of  copy- 

ll^^^p^!^^  holds  is  only  a  declaration  of  the  uses  of  the 
at anappMot-  surrender,  it  operates  as  an  appointment 

and  not  as  a  will  (t). 


And  the  ap- 
pointee flhail 
oe  in  bj  the 
rarrender. 


And,  as  on  a  power  of  appointment  being 
executed,  when  it  relates  to  common  law 
property,  the  appointee  shall  be  m  under, 
,and  as  if  expressly  named  in,  the  instru- 
ment by  which  such  power  is  created  (it). 


{g)  4  Burr.  1952.  Roe  d.  Noden  ▼.  Griffith. 
1  Juit.  Blackst.  605.  S.  C. 

(A)  1  Dumf.  Sf  East,  435.  Spring  d.  Titcker  v. 
BileSt  in  note.    And  see  6  Ves.  Jun.  285. 

(i)  1  BuUt.  300.     Semaim  v.  .    9  Ves.  77. 

nnd  see  3  Brown.  CA.  Ca.  231. 

{k)  2Ves.7p.k6l2.  2 Aik, 565.069.  Ceokew.Duek^ 
en/kld,  nad  aee  1  Feame^  99*  Buil.  n,  (l)  to  Co,  UtS, 
299*  b. 
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so  the  devisee  or  appointee  named  in  the     C  ^^  1 
will  or  testamentary  instrument,  shall  be 
in  by  the  surrender  as  if  expressly  named. 

But  as  the  testamentary  instrument  is 
ambulatory,  and  not  effectual  till  the  testa- 
tor's death,  if  the  devisee  or  appointee  die 
in  the  testator's  life-time,  the  appointment  tio?i"iife! 
cannot  take  place  (/).  **"^* 

As,  therefore,  such  testamentary  instru-  What  than  be 
ment  is  to  be  considered  as  an  execution  ^  ^^  the 
of  a  power,  and  not  strictly  as  a  will,  it  is  "vy'»^* 
enough  if  made  pursuant  to  the  directions 
of  such  surrender;   and  need  not  be  exe-       ' 
cuted,  as  a  will  is  required  to  be  executed, 
for  the  passing  of  freehold  lands*. 

If  a  person,  therefore,  surrender  to  such  Unaucttcd. 
uses  as  he  shall  by  will  appoint,  a  will, 
though  attested  by  two  witnesses,  or  by  one 
only,  or  not  attested  at  all,  will  be  sufficient 
to  pass  it(m). 


(/)  2  Ves.  77.  Duke  of  Marlborough  r.  Lord  Go- 
dolphin, 

*  See  8  Ves.  Jun.  904.    Habergham  v.  Vincent. 

(m)  3  Atk.  37.  Tuffnett  v.  Page.  I  Vei.  225. 
Attorney  General  r.  Andrews.  2  P.  Wm.  25S.    Wag* 
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So,  where  a  copyholder  made  his  will  at- 
tested by  three  witDesses,  and  afterwards 
caused  such  will  to  be  altered,  by  striking 
out  several  deyises,  and  a  memorandum  to 
be  written,  that  he  had  examined,  perused, 
and  approved  of  the  will  so  altered;  but  did 
not  republish  it  in  the  presence  of  Mree  wit- 
nesses, but  directed  it  to  be  written  out 
[  130  ]  fairly,  and  became  delirious  before  it  was  re- 
turned, it  was  held  sufficient,  and  a  surreD- 
der  decreed  (n). 

BypMoi.  And  it  should  seem  that  a  will  by  parol 

the  i9th^ie^  Only  would  be  sufficient  for  this  purpose. 

Q„^2  r^  ^  ^*"  ^y  P^^^^  ^^8  g^^^  a*  ^^  lands  devit- 
relatife  to     oA/^bvcustom  before  the  Statute  of  frauds  (o): 

noocapative  .  .  ^ 

wills  does  not  and  in  the  old  writ  of  ex  gravi  querela,  the 
pyboldi  it  be'  custom  was  alleged  generally,  ^'  to  devise  by 
^of^ general.    ^^^  will.*'     It  does  not  seem  probable  that 

a  will  in  writing  should  be  required  of  a 


itqffy.  Wagstqff'.  2  Bro*  Chane.  Ca.  58.  Carey  v. 
Askew,  2  Vei.  Jun»  238.  232.  Hahergham  v.  Fm- 
cent.  '2  </.  BUckit.  £<p«  1 114.  Roed.GUmam^^ 
Heyhoe.  [And  see  7  East,  299.  Doe  d.  Cook  &  Ux 
V.  DanversJ] 

(n)  2  Vem.  498.     Burkitt  v.  Burhtt. 

(6)  See  Co.  Utt,  n  1 .  a. 
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burgess  or  villein,  who  were  not  permitted 
even  to  have  their  children  taught  to  read 
without  a  licence  from  the  lord  [p)  till  they 
were  enabled  by  statute  {q).  The  surrender 
of  a  copyhold  is  made  *^  to  such  uses  as 
A.  B.  shall  by  his  last  will  appoint :"  now 
I  know  of  no  law  which  says,  that  such  last 
will  must  be  in  writing*.     It  has  been  no- 


[p)  See  Paroch.  jintiq.  401. 
iq)  Stat.  7  Hen.  4.  c.  !?•  An.  Dom.  1405.  ' 
*  The  statute  of  frauds,  (see  2  Bro.  C.  C.  58.  Ca-  ' 
rey  v.  A$ktWf)  requires  all  declarations  of  trusts  to 
be  in  writvMS.  And  see  n.  3.  to  Co.  Litt,  1 1 1.  b.  But 
see  also  1  Fes.  Jun.  499»  end  of  the  case  of  Barnes  v. 
Crovoe^  and  Prec.  in  Ch.  6.  in  Devenish  v.  Baines.  But 
note,  that  although  the  Stat,  of  Frauds  says,  that  trusts 
or  confidences  may  be  declared  or  passed  by  will  in 
writing,  it  does  not  say  that  this  will  in  writing  shall 
be  signed  by  the  testator ^  though  it  so  anxiously 
prescribes  the  signature  in  other  instances.  Before 
the  Stat,  it  was  considered  as  sufficient  that  a  will  of 
freeholds  should  be  in  writing,  though  it  was  not 
written  or  signed  by  the  testator.  See  1  Sider/.  3^1 5. 
&  36^.  and  Comyns.  Rep.  459.  Pow.  on  Devises, 
30.  and  6o.  And  it  should  seem,  therefore,  that  a  de- 
claration or  assignment  (or  transfer)  of  such  trust  or 
confidence,  would  be  good  by  a  will  in  writing,  though 
the  will  be  not  signed  by  the  testator.  See  Gilb»  Rep, 
in  Eq.  26o.  4  Bum's  Eccl.  Law.  10(5.  [«  We  are 
now  satisfied  that  a  will  to  direct  the  uses  of  a  siirrei\- 


^ 
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<  ticed  above,  that  where  lands  were  devisa- 
ble  by  custom,  such  devise  need  not  be  ia 
writing:  and  it  has  been  remarked  also (r), 
that  the  statutes  of  Henry  the  Eighth  and 
Charles  the  Second,  do  not  embrace  a  de- 
vise of  copyholds.  If,  therefore,  neither  the 
general  custom,  nor  a  positive  law,  Dor  the 
particular  surrender,  require  such  will  to  be 
in  writing,  what  reason  can  be  given  why  a 
will  by  parol  should  not  be  good  ? 

C  1^^  3        So  an  equity  in  copyholds  will  pass  by  a 
Of  ao  cqnitjr.    ,yj|i  unattested,  though  such  will  cannot  be 
considered  on  the  same  principle  as  a  will 
of  the  legal  estate  (»). 


(^mtomaiy      But  a  devise  of  cmtomary  lands,  as  cod* 
tradistinguished  from  copyholds,  must  be 


der  of  a  copyhold,  or  of  a  customary  estate  pawag  by 
surrender,  is  not  within  the  statute  of  frauds,  sod 
needs  not  be  signed,  unless  such  signature  be  required 
\y  the  terms  of  the  surtender  to  the  use  of  the  will" 
Per  Lord  £LLEifBoaouGH,C.  J*  in  Doed.  CooA&Ur- 
V.  Danvtrs^  7  Ea$U  299*  ] 

(r)  Ant€,[\<li\. 

(s)  Tvjffnell  v.  Page,  as  above. 
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executed  according  to  the  statute  of  frauds; 
because  they  do  not  pass  by  surrender  (0. 

If,  indeed,  a  particular  mode  of  executing  The  will  asto 
a  will  of  copyholds  be  prescribed,  and  cer-  p^TIli  ™the 
taio  ceremonies  required  by  the  surrender,  ^ircctiontof 

^  -^  the  lorren- 

siicb  mode  must  be  pursued,  and  such  ce-  der. 
remonies  observed,  and  the  particular  di- 
rections must  be  complied  with,  as  to  such 
will ;  for  otherwise  it  will  not  be  an  execu- 
tion of  the  power. 

If  a  copyholder,  therefore,  surrender  to  if  ^,^6  wit- 
such  uses  as  he  shall  appoint  by  his  last  will  "^S*^"^ 
'*  to  be  by  him  signed,  sealed,  and  published,  mutt  be  to 
in  the  presence  of  three  witnesses,*^  his  last 
will  must  be  signed,  sealed,  and  published^ 
in  the  presence  of  three  witnesses;  for  other- 
wise the  copyholds  shall  not  pass(u).     If  it 
be  attested  by  two  witnesses  only,  it  will 
not  be  sufficient:  though  a  court  of  equity 
may,  indeed,  under  certain  circumstances, 


(0  AmbL  299.  Huuey  v.  Grills ;  and  see  stat.  29 
Car.  2.  c.  3.  s.  5.  See  alao  I  Ves.  230.  [and  7  Ea$ty 
299*  Dot  d.  Cook  &  l/x.  v.  Danvers.l 

(«)  AmhL  G84.  Goodwin  v.  Kihha ;  and  see  2  Ves, 
Jun*  216. 
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aid  such  detective  execution,  as  io  the  case 
of  Qther  powers (m;). 

[  133  3         And  where  copyhold  lands  are  surren- 
Copyboldf      deredto  the  use  of  a  will»  they  will  pass  by 
nmlLviw,    *  devise  of  land  generally;  as  ''all  my  real 
estate,  &c/^  notwithstanding  there  are  free- 
holds to  answer  the  devise  [ps). 


iiv)  See  Coffer  v.  Layer.  2  P.  Wms.  623. 

(jr)  2  Atk.  S5.  Tendril  v.  Smith.  1  Ve$.  226.  QofA- 
wyn  ▼•  Goodwyn,  2  Fes.  I64.  Byas  v.  Byoi,  Other- 
wise  if  not  Burrendered.  I  J ik.  397*  Hawkhuv.Lagk. 
See  Supplem.  io  Fin.  Vol.  2.  CopyA.  (W.  e.)  333-4. 
and  2  Kiej.  l64.  Byai  v.  fiyoi.  If  a  copyholder  devise 
all  his  freehold  and  copyhold  lands,  the  copyhold  fmt 
of  which  (it  is  added)  he  had  surrendered  to  the  use  of 
his  wilit  and  die  seised  of  some  copyholds  surrendered, 
and  some  not  surrendered,^— -those  only  which  werecv- 
rendered  shall  pass.  See  3  Atk.  8.  Gascoigne  v.  Barker. 
3  Fes.  Jun.  191.  Wilson  v.  Mount.  But  if  a  specific 
description  be  given  of  the  premises,  the  words, 
*•  which  I  have  surrendered,"  &c.  may  be  considered 
as  a  mistake,  ibid.  [So  also  where  a  testator  derised 
all  the  residue  of  his  estates  as  well  copyhold  as  free- 
hold, adding,  '<  the  copyhold  part  thereof  having  been 
previously  surrendered  to  the  use  of  my  will,"  and 
died  without  having  surrejidered  aity  of  his  copyhold 
premi^jCb  to  the  use  of  his  will,  it  was  held  to  bea  inir 
takeu   description,     the   copyhold   being   clcarlj'  in- 
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So,  by  such  general  clause,  they  shall  be  so  they  are 
made  subject  to  debts:  as  if  the  uili  runs  [o'debtsby^a 
**  as  to  all  my  worldly  estate,  1  desire  all  my  JJJJJjJ^** 
just  debts  shall  be  paid.'^  For,  by  Lord 
Commissioner  Ashhurst^  in  the  case  of 
Coombes  v.  Gibson^  (y),  the  doctrii>e  is  that 
where  the  introductory  words  make  the 
fea restate  li^le,  it  shall  extend  as  well  to 
the  copyhold  as  to  the  freehold  lands.  .  The 
freehold  is  as  unnatural  a  fund  for  the  pay- 
ment of  debts  as  the  copyhold.  It  was  ad- 
mitted if  there  had  been  no  freehold,  the 
copyhold  would  have  been  liable.  If  the 
freehold  had  been  devised  to  one  person, 
and  the  copyhold  to  another,  the  freehold 
might  have  been  first  applied."  And  it 
was  decreed  that  by  such  general  words 
both  the  freehold  and  copyhold  were  lia* 
We  {z) . 


^ndedlopaas.  3  Ves.Jun,  65.  Rumboldw  Rumhold-I 
**  All  my  freehold  and  copyholds,"  without  sayiag, 
"  which  I  have  surrendered,"  &c.— All  pass-  .  See 
S  Ves.Jun,  194.  [A  devise  of  all  copyhold  estates,  in 
general  terms,  unrestrained,  passes  all  copyholds  sur- 
rendered and  not  -surrendered  to  the  use  of  the  will 
10  Ibid.  5S9.     Blunt  v.  CHtherow.]. 

(y)  1  Bro.  Chan.  Cos.  *274. 

(*)  And  see  also  3  Bro.  C.  C.  257.  Kentish  r.  Kent- 

V 
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Surrender  to        But  though  a  aurrender  18  t hilt  essential 

will  uipplied.  ,  n        n    t  «     . 

to  the  transter  of  the  tenant  s  interest  in  co- 
pyholds to  a  stranger,  and  tbeviill  merely t 
declaration  of  the  uses  iff  such  surrender; 
[  133  1  yet,  if  a  copyholder  devise  his  tenemeuts 
held  by  eopy,  without  surrendering  them  to 
the  use  of  his  will,  a  court  of  equity  will, 
under  certain  circumstances,  effectuate  such 
devise,  by  supplying  the  defect ;  and  compel 
the  heir  to  surrender  the  premises  according 
to  the  testamentary  disposition. 

But  equity  will  not  interfere  in  a  caprici* 
o«8  or  arbitrary  manner.     If  the  necessily 


■^■t— ^— ^■^-^— ■^■■— — ^■^■^■^— M«wi       mm^l 


isk,  and  3  P.  Wms,  96.     Harris  v.  Ingledtw.  [Per-  , 

sonal  estate  bequeathed  subject  to  payment  of  debts, 

funeral  expenses,  and  testamentary*  charges;  but  in 

case  his  personal  estate  ^*  should  not  be  suflicient  to 

discbarge  the  same,**  then  testator  charged  all  his 

freehold  estate  with  payment  thereof,  and  '^  sulject 

thereto,**  gave  all  his  freehold  and  copyhold  twtitei 

which  he  had  surrendered  or  intended  to  surrender 

to  the  use  of  his  will,  &c.     The  copyhold  estates  held 

to  be  charged,  on  the  general  principle  that,  in  t 

doubtful  case,  the  court  inclines  to  the  coostructioB  is 

favour  of  creditors  rather  than  against  them^  not  htw- 

ever  inserting  or  straining  words  for  that  parpoie. 

2  Ves.  ^  Beame$,  869.    Nptl  v.  fVeHon,] 


1 
i 
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or  justiee  of  the  csise  does  not  demand  rt, 
the  claiBftaDt  mtiin  be  left  to  bis  fate;  and 
the  heir  is  not  to  be  dtsinherited  where  it 
would  be  consistent  with  justice  that  he 
should  succeed  (a). 

In  ca^es  of  moral  obligation,  as  a  provi- 
sion for  a  wife  (b)  or  child  (c) ;  or  in  favour 
of  a  creditor  {d)  or  a  purchaser  for  valuable 
OOnsideration  (^),  the  court  will  ard  the  de- 
fect^ and  decree  the  beir  to  surrender. 

9 

As  to  children,  the  parent  is  under  a  na-  Alio  diK* 
tflral  and  a  moral  obligation  to  provide  for    ^' 
tbeoi.     Though  the  general  law,  or  the  par- 


1-'-  "-'^"--'■'  .^-^.-^.  ^  1  .-^ 


{a)  Watkba.  No.  Ixx.  to  GUb.  Ten.  157.  ik)  p.  419. 

(fr)  9  Ves.  SM.  Ttuhr  t.  Anson.  I  #>i.  ^tfS.  in 
CfOodmyn  ▼.  Oaodmyn.     1  Aik.  3S5.    Smith  v.  Bahet. 

{c)  Tudor  ▼.  Anson^  and  Goodwin  v.  Goodwyn^  and 
3  Bro.  Ch.  Ca.  986.     Pike  and  White. 

(rf)  1  Tm.  915.  Ithefl  y.  Beane.  Tudor  y.  Ansony 
%M  sup.  I  Bro.  €fh.  Ca.  27S.  Coombe$  v.  Gib»on. 
» lUd.  957.   K^ntM  v.  Mkntiik.  9  Bro.  595.    Bixhf 

(e)  9  CAon.  fl<p.  91 S.  Barkery.  Hill  9  Ferrt. 
165.  and  see  9  Vem.  564.  Tay/or  v.  Wheeler ^  aad 
iMf«  609;    t/imiitti^j  V.  Moore  et  oL 

Pi 
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ticular  custom,  may  entitle  the  eldest  or  tbt 
youngest  child  to  enjoy  the  copyhold  land 
of  the  parent  in  exclusion  of  the  others,  in 
|[  134  ]  cases  where  the  requisite  means  have  not 
been  taken  to  impede  the  descent,  upon 
"  principles  of  political  wisdom,  yet  such 
positive  law  or  custom  cannot  rescind  or 
annul  the  parental  obligation.  Each  child 
has  equally  a  plaim  to  its  parent's  care. 
Whatever  may  be  the  rules  of  human  insti- 
tution, there  is  a  prior  and  transcendent  law 
which  is  written  with  the  finger  of  the  Al- 
mighty on  the  heart  of  man.  The  indivi- 
dual, therefore,  who,  impelled  by  the  pow- 
erful voice  of  nature,  demonstrates  his  de- 
sire  to  comply  with  her  dictates  and  fulfil 
those  obligations  which  heaven  has  imposed, 
must  peculiarly  claim  the  aid  of  a  court  of 
equity,  which  by  its  benign  interference  may 
prevent  such  devise  from  being  frustrated 
by  the  rigid  adherence  to  a  positive  law. 

EacH  child  having  a  natural  claim  on  pa- 
rental care,  each  must  be  equally  entitled  to 
such  equitable  aid.  If  the  estate  descend 
to  the  eldest  son,  a  surrender  shall  be  sup- 
plied for  the  benefit  of  the  other  children: 
if  the  estate  devolve  to  the  youngest,  the 
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eldest  has  an  equal  right  to  demand  the  sur- 
render in  such  case  as  the  younger  had  in 
the  former  (/).  If  the  estate  is  to  descend  [  135  ] 
to  all  the  sons,  as  in  gavelkind^  the  surren« 
der  shall  be  supplied  for  the  daughters,  or 
in  favour  of  one  son,  if  such  appears  the 
intention  of  the  parent,  and  the  others  would 
not  be  destitute  {g).  r^f^ic^d  ufsi^   -*^»-^ 


{f)  In  the  case  of  Cooper  v.  Cooper^  2  Vern.  965. 
the  conrt  would  not  supply  the  surfeuder:  but  that 
W€U  by  feason  of  the  circumstancei  of  the  com.  Had 
those  pernliar  circucnstancf^  not  existed^  there  is  no 
intimation  that  the  court  would  have  denied  it,  and  see 
1  P.  Wms,  444.  Drake  v,  Robinson^  and  2  Vern. 
165.  where  Lord  Commissioner  Hut  chins  said,  that 
**  there  ought  not  to  be  one  nort  ofeqtiity  for  an  eldest, 
and  another  for  a  younger  son." 

{g)  <  Vem.  163.  Bradley  r.  Bradley.  6  Fin, 
Abr.  CopyL  (W.e,)  pi.  12.  Andreunr.  Waiier.  Re-^ 
mainder  on  an  estate  tail.  Ca,  T*  Talb,  37.  [De- 
vise to  a  child  id  iirenerBl  terms,  not  mentioning  eopy^ 
hold  estate^  by  will,  not  executed  so  as  to  pass  free- 
holds;—surrender  not  supplied.  2  Ve$»  &  Beames^ 
S37.  Sampson  v.  Sampson.  And  per  the  Vice 
CHA.NCB1  Loft.  This  is  not  the  case  of  supplying  a 
surrender  for  creditors ;  and  there  is  no  instance  of 
doing  it  for  a  wife  or  child,  where  copyhold  estate 
was  not  expressly  mentioned  ih  the  will.  Byas  v.  Byas^ 


n 
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The  child  entitled  to  the  eatate  at  law,  i$ 
equally  entitled  to  a  proviaion  io  equity. 
But  it'  be  be  provided  for  at  the  time  it  ii 
enough:  it  matters  not  by  whom  such  pro* 
vision  be  made,  ao  he  have  it.  If  he  hav« 
it  from  a  stranger,  it  is  sufficient  to  induce 
and  to  justify  the  parent  in  precludinj;  him 
from  a  share  in  his  own  estates.  If  hehav^ 
an  equitable  provision,  it  matters  noMhough. 
be  have  not  the  patrimony  of  a  groat. 
Hence  then  it  is  true,  that  the  heir  must 
not  be  unprovided  for ;  but  it  is  not  accu- 
rate to  say  that  he  must  not  be  dmahi' 
Tiied(h). 


a  Fes.  164.  and  many  other  cases  shew  that  this  «•» 
always  required  in  that  catie,  and  that  no  ioipticatioB 
from  words,  however  large  and  general,  would  dswith* 
out  the  tenn  **  copyhold;*'  though  a  probable  iateD- 
tiau  might  appear  to  comprehend  both  ffi^eboU  sod 
copyhold;  wbere»  for  instance,  the  latter  conitittttMl 
tbe  bulk  of  the  estate,  the  freeb<4d  being  inconsidtf^ 
able.    Ibid.] 

(A)  1  Atk.  3S6.  Hmukmi  v.  Uigh  et  mI.  3  Bn. 
Ch.  Ca.  '229.  Ckapman  v.  Cibsim.  Ibid.  tfS6.  Pik 
V.  White.  [See  also  5  Ve*.  Jun.  657.  Biiii  »• 
X>oumto»,  and  16  Ibid,  268.  Gark  v.  Gem.  Audit 
the  heir  in  his  answer  to  a  bill  tiled  against  him  to  com* 
pel  a  surrender^  state  merdy  that  be  inheriti  nothi^ 
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But  it  is  not  the  province  of  the  court  to 
prescribe  the  quajfitum  of  such  provisron, 
either  with  respect  to  such  heir  or  to  the 
other  children.  Tlie  parent  is  the  only 
judge{i).     The  parent  indeed,  must  not  di- 


unless  be  is  entitled  to  the  estate  in  qnestion,  and  does 
not  say  whether  he  is  or  is  not  provided  for  in  any  other 
manner,  therourt  will  direct  an  inquiry  whether  or  not 
lie  has  a  proviciony  and  as  to  the  nature  and  extent  of  it. 
17  Vts.  Jun,  294.  Rodger s  v.  Marshall.]  It  is  my 
opinion,  however,  that  what  the  heir  has  acquired  or  is 
acquiring  by  his  own  industry,  cannot  be  considered  as 
9.  provision;  for  if  otherwise,  every  child  may  be  said 
to  be  provided  for  who  is  not  a  cripple  or  insane ;  or 
the  idle  only  would  be  favoured.  C.  VV.  [Whether  a 
suTrender  would  be  supplied  in  favour  of  a  younf^er 
son  against  a  grandson,  heir  at  law,  unprovided  for,  has 
never  yet  been  regularly  determined,  but  in  Rodgers  v. 
MarshalU  17  Ves.  Jun.  294.  the  Master  of  the  Rolfs  dt- 
clared  the  inclination  of  his  opinion  to  be  that  such  sur« 
render  ought  not  to  be  supplied.] 

(i)  1  Safk.  1S7*  Kettle  v.  Toicnshend.  3  Bro. 
CA.  Ca.  330,  931.  Chapman  v.  Gibson.  6  Vin,  Ah, 
Copyh.  (W,  e,)  pi,  12.  Andrews  v.  Waller.  Cos.  T. 
TM.  36.  Cooke  v.  Amham.  [See  also  15  Ves,  Jun. 
594.  where  the  distinction  which,  in  supplying  a  sur- 
render, a  court  of  equity  draws  between  the  case  of 
^biMren  and  that  of  creditors,  is  very  fully  explained.] 
But  where  a  child  has  an  equitable  provision,  and 
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rect  a  mere  illusive  share;  for  that  would, 
in  fact,  be  do  provision  at  all.  But  the  pa* 
[  136  ]  rent  ifi  the  best  judge,  not  only  of  the  merit, 
but  of  the  wants  of  his  children.  1  hose  will 
have  stronger  claims  to  his  protection  who 
are  incapable  of  protecting  themselves*. 

GraDdchild,  Whether  a  surrender  shall  be  supplied  for 
a  grandchild,  does  not  appear  to  be  abso- 
lutely settledf  • 

In  the  ea»e  of  Kettle  v.  Towmend  (A*),  Lord 


the  devise  goes  only  to  increaite  that  provision,  the 
court,  it  is  baid»  will  not  aid:  for  by  such  provision  the 
obligation  is  satisfied;  and  as  to  the  overplus  he  must 
be  coLsidered  as  a  volunteer.  Ste  3  Bro,  Cha.  Co.  188. 
Lindopp   V.    EboraiL      Yet    see    Tudor   v.    Anttm. 

*  [A  lid  there  are  ca^es  of  supplying  the  wantofrar* 
render  u.  on  a  deed  as  well  as  a  will,  for  a  younger 
child ;  but  upon  the  same  principle  as  in  the  case  of  a 
will  or  the  execution  of  a  power;  that  is,  for  snd 
against  the  same  persona.  Per  the  Master  or  the 
Rolls*  in  Rodgers  v.  MartMl^  I?  Vei.  Jun.  ^94.] 

t  Difference  whether  the /athtr  be  living  or  not. 
See  Elion  v.  Elion^  3  Atk,  aoH.  and  8  FonbL  os 
Equity i  \  iS.  ii4iund.<m  Uses,  24^9  3.  6  Fes.  Jum.  548* 

(A)  1  Sclk.  187. 
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Somern  declared  that  such  surrender  should 
be  supplied :  but  his  decree  was  reversed  in 
the  House  of  Lords.  Yet,  in  the  case  of 
Waits  V.  Ballai  (/),  the  Master  of  the  Rolls 
expressed  himself  dissatisfied  with  the  re- 
versal ;  and  said  that  if  the  case  had  occurred 
at  that  time  (1702.)  the  surrender  would 
have  been  supplied;  and  that  he  bad,  and 
would  decree  it  so. 

■ 

Isord  Harcourt  also,  in  the  case  of  Free^ 
stone  V.  Ranf  (m),  thought  that  a  surrender 
should  be  supplied  in  favour  of  a  grandchild ; 
as  did  Lord  Chancellor  Cowper,  in  that  of 
FuTsaker  v.  Robinson  (n) ;  who  both  disap- 
proved of  the  case  of  Kjttle  v.  Toumsend  as 
determined  in  the  Lords  (*).    In  Chapman  v. 


(/)  1  P.  Wms.  6i. 

(m)  1  P.  Wms.  6i. note. 

(n)  Ibid,  and  Preced.  in  Chanc.  477* 

(*)  And  Me  5  Ves.  Jun.  ft57«  Hi/Is  v.  Downton.  also 
ibid,  565.  where  Lord  Loughborough  dit>approved  of 
the  ca«e  of  Kettle  &  Toumtend.  [In  Perry  v.  White- 
sad^  however,  (6  Vrt.  Jun,  544.)  the  court  de- 
clared itself  to  be  bound  by  the  case  o^  Kettle  h  TownS" 
hendi  and  refused  to  supply  a  surrender  in  favour  of  a 
grandchild.  And  per  the  Lord  Chaw^kllor, — A  rule 
of  law  l«d  down  by  the  House  of  Lords  cannot  be  re- 


§16  SURRENDERS. 

[  137  ]  GilM9n  (o)  the  Master  of  the  Rolls  appean 
to  have  been  of  the  same  opinion  (t.  €.  that 
the  surrender  ought  to  be  supplied;)  but  said 
that  ^^  it  would  be  for  the  court  to  deter- 
mine when  the  case  should  come  before  it/' 
and,  consequently,  he  did  not  consider  the 
doctrine  as  settled  by  the  case  of  KMk  k 

Towfiiend. 

% 

m 

Lord  Hardwicke^  indeed,  in  the  case  of 
EUffn  V.  Elton  (/;),  said  that  the  court  would 
not  supply  such  surrender:  and  recogoized 
the  case  of  KetiU  and  Town9end  in  the 
Lords*.     And  he  seemingly  alluded  to  it 


feraed  by  tb«  chsnceUor;  though  if  there  it  any  diffsr- 
eoce  from  a  circumstance  that  wa9not  before  the  Hooie 
of  Lords,  the  cause  may  be  decided  upon  that— The 
rule  of  law  moat  remain  till  altered  by  the  Home  of 
Lords.] 

(o)  3  Bro.  Ckanc.  Ca.  231.  See  abo  3  Fcf./in. 
13.  where  the  Master  said,  ^*  a  grandchild  is  alwayiin 
the  same  case  as  a  child." 

(p)  3  Atk.  dOS. 

*  See  also  3  Aik.  189.  (in  Goring  and  Ntak,]  when 
Lord  Hardwicke  said,  that  ^*  the  reasoning  of  Loni 
Keeper  Wright,  in  WatU  and  BuUaif  was  too  brge, 
owing  to  his  pursuing  the  maxims  of  law  too  fiiras  to 
the  consideration  of  blood  to  raise  an  use;  forthit 
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in  tfiat  of  Goodwin  v.  Goodwin  {q);  end  ft 
was  before  recognized  in  the  case  of  Strode 
V.  Lord  Fauikland  and  others  (r). 

In  the  case  of  Allen  v,  Poulion  [a)  Sir 

William  Foriescue^  then  Master  of  the  Rolls, 

supplied  such  sirrrender  against  the'  eldest 

son  of  the   testator:    though   perhaps   that 

was  on  the  principle  that  a  person  clainiing 

under  a  will  (which  the  eldest  son  did)  must 

admit  the  whole. 

■ 

Upon  the  whole,  therefore,  we  have  the 
opinions  of  Sir  «/oA»  Trevor^  Lords  Sowers, 
Harcouri,  and  Cowper^  and  Sir  R.  F.  Arden 
against  the  determination  of  the  Lords  in 
the  case  of  Kettle  and  Townsend^  with  very 
powerful      reasons      in       their     support: 


would  c«ny  tt  to  the  remotest  Uood  that  covid  raiie  an 
use  at  law,  which  equity  does  oot  regard.'*  The  courts 
therefore*  draws  the  line  and  stops  at  children.  But 
why  should  it  take  the  raising  an  use  as  a  rule  ai  all^ 
Why  not  confine  the  rule  to  descendantSy  «d  tfi/lnt#«iR, 
as  ia  the  statute  of  distribution  ? 

{qY  I  '^M-  328.  and  see  8  Ves.  582.  Tktdor  r.  Ane^n. 

{f)  %  Vtm.  e^s. 

(f)    1  Vet.  131. 


n 
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[138] 


whereas  Lord  Hardmcke  seemed  to  have 
considered  the  doctrine  as  settled  by  that 
case*,  and,  therefore,  went  hut  little  into  iti 
principle.  The  case  of  AlUn  and  Poutifm 
also,  so  far  as  it  goes,  is  against  it. 


Natural  child.  In  the  case  of  Furgaker  V.  Robm$on[i}^ 
the  Master  of  the  Rolls  refused  to  supply  a 
surrender  on  behalf  of  a  natural  child:  aod 
the  doctrine  was  recognized  by  Lord  Hard- 
wicke  ia  x\i?XoiTadory.Au9on{u). 

Wife.  ^  surrender  shall  always  be  supplied  for 

a  wife  "t*,  where  an  equal  moral  obligation 
would  not  be  violated  in  giving  her  reliet'(ir). 
A  surrender,  therefore,  shall  be  decreed 
against  a  nephew  or  niece  (>),  but  as  a  per- 

*  [As  did  Lord  £/iott  alao»  in  the  case  of  Pm3fT. 
Wkitekead.    See  ante,  p.  217*  note  (*).] 

{t)  PrecetL  in  Ckanc.  475. 

(»)  8  Vet.  5S3.  [As  also  by  the  Muiter  ^  ikt 
Rolh  in  Cricket  v.  i)a%,  3  Fee*  Jwn.  10.] 

t  Tho^^h  the  devise  be  to  her  in  fee.  1  Atk.  385. 
8mtk  n  Baker^  and  see  affle»  pi.  [133.] 

(to)  3  Bro.  Cka.  La.  !^32. 

(«)  Ibid.  229-  Chapman  ▼•  Gibiim.  and  see  1  i^. 
3S5.  Taylor  y.  Taylor.  [Also  against  a  sislfeMrhetber 
provided  for  or  not«  1 6  Ves.  Jun,  90.  lieUmg  v.  Wi*' 
toootf.] 
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son  18  under  an  equal  moral  obligation  to 
provide  for  his  children,  they  shall  not  be 
permitted  to  go  destitute  in  order  to  sup- 
port a  bequest  to  her  (j) ;  but  she  may  share 
the  property  with  tikem{z). 

But  it  is  not  necessary,  in  order  to  have 
a  surrender  supplied  in  her  favour,  that  she 
be  entirely  unprovided  for:   the  husband  is 
the  judge  of  the  sufficiency  of  her  provi-. 
sion  (a). 


(y)  See  Ibid^  and  1  Atk.  s6s*  in  the  case  of  Hervey 
V.  Hervey. 

(9)  See  2  Ves.  582.  Tudgr  v.  Anion*  [Surrender 
supplied  in  favour  of  a  widow,  against  coheirs^  daiiglw 
ters  of  the  devisor,  who  were  married,  and  infant  grand 
daughters  by  deceased  daughters.  5  Ves.  Jun,  557* 
HUli  V.  Doumtorn;  and  there  lain  down,  that,  in  sup- 
plying a  surrender,  the  court  ought  to  lo5k  only  to  the 
otgect,  not  the  circumstances  of  the  parties ;  as  whether 
the  heir  be  provided  for  or  not.] 

(«)  1  Atk.  568.  2  Ves.  582.  Tudor  ▼.  Anson.  [Later 
decisions  have  determined  it  to  be  immaterial  how  am* 
pie  or  how  scanty  her  provision  may  be.  See  16  VeM. 
Jun.  02.  If  the  devise  to  her,  however,  be  merely  in 
general  terms,  without  expressly  mentioning  copyholds, 
a  surrender  will  not  be  supplied.  See  2  Ves.  ^' 
BeameSf  937«  and  supr,  [135.]  note  (g).] 
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Brother  aad 

sister. 


[139] 


But  the  same  moral  oUigattoii  Mt  ex- 
lending  to  collaterals,  tlie  court  wiU  not 
9Uf>ply  the  surrender  to  effectuate  a  devise 
from  a  brother  to  a  sister  (fr) ;  a  farti^ri^  if 
the  brother  and  sister  be  of  the  half  bloo4 
to  each  other  (c). 


Nephew  or 

cousin. 

Volunteen. 


So,  it  shall  ffot  be  supplied  in  ft^romdd 
nephew  (^),  or  cotisin(e);  and  of  codm-. 
qiience,  not  for  a  mere  volunteer;  as  ale- 
gatee  {/)  or  devisee  {g)  who  is  not  related  ia 
blood. 


Crediton. 


As  to  creditors,  we  have  seen  that,  on  a 
general  devise  for  payment  of  debts,  copy- 
holds, if  surrendered  to  Hhe  tsse  of  a  witl,  will 
pass  though  there  are  freeholds  (A). 


[b)  \  Ves.228.  Goodwyn  y.  Goodtvyn.  tAASOi- 
Trodd  V.  Doums, 

[c)  See  3  Atk.  isg.  in  the  case  of  Coring  v.  Na^ 

[d)  2  Vem.  621  &  625.  Sir  £.  Strodi  v.  Ihm. 
Russell  and  Patldand.  3  Chan,  Rep.  I69.  9.  C.  ^Bn. 
Cha.  Ca.  170.  Marston  v.  GoxtSm.  [And  see  15  fes, 
Jun,  168.  Juddv.  Pratt y  and  i5tM^.390.] 

[e)  2  Ves.  582.    Tudof  t,  Anson, 
if)  Abr.  Ca,  Eq.  132-4. 

ig)  1  P.  Wm$.  354.    Vane  v.  Fletcher. 
(h)  Ante,  p.  [132.] 
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But  if  the  copyholds  are  not  surrendered^ 
the  court  will  not  supply  a  surrender  on  a 
general  devise  for  payment  of  dtbis,  if  the 
freeholds  will  suffice  to  pay  tbem  (i). 


(t)  Ca,  Temp,  Talb,  7B.    Malabar  ?.  Malabar  \  and 
3  Bro,  Cka.  Ca.  188.    Lindopp  v.  EhoralL     Aod  see 
3  Ves.  Jun.  igu  Wilson  v.  Mount.    See  aHao  Supplem. 
t9  VineTf  315.  Copyk.  (M.  a.)  p/.6.  Hellierv,  Tarrant, 
[Aderiaeby  general  words,  viz.  **  Messuages,  lands,  te- 
nements, and  hereditaments,"  for  payment  of  debts,  will 
include  copyholds,   if  required;    and  the  want  of  a- 
surrender  will  he  supplied.    12  Ves.Jvn,  \S7.  Kidney 
T.  Coussmaker.     And  the  court  will  not  only  supply 
the  want  of  a  surrender,  but  direct  an  account  of  rents 
and  profita;   and  laches  is  not  to  be  imputed  to  credi- 
tOTB  under  a  devise  for  payment  of  debt»  as  to  an  indi^ 
vidual  devisee,  to  prevent  or  limit  such  account,  even 
against  an  infant  heir;   ibid.  158-9*     And  see  15  Fes. 
Jtm.  394.  where  the  distinction  which,  in  si^pplying  a 
surrender,  the  court  observes  between  the  case  of  a 
child  and  that  of  creditors,  is  very  fully  explained.     In 
the  case  of  creditors  also,  the  court  would  hold  that 
thece  might  be  a  surrender  to  the  use  of  the  will, 
tbcmgh  no  initance  could  be  found  upon  the  records  of 
the  aMBor;  or  if  there  could  be  no  such  custom,  there 
maatbeaome  mode  of  disposition  by  deeH,  as  in  the 
case  of  ciwtomar]^^  freeholds,  the  want  of  which  the^ 
coorfc  would  supply.    Per  the  Lued  Chancellor,  in 
Church  V.  Mun<fy,  15  Ves,  Jun^  396.] 


1 
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But  where  a  person ,  having  both  freehold 
and  copyhold  property,  expressly  direcitd 
that  his  copyholds  should  be  sold  for  pay. 
ment  of  debts,  and  then  devised  his  free- 
holds to  his  wife  and  daughter,  a  surrender 
was  supplied:  but  in  that  case  the  daughter 
was  also  the  customary  heir  (A). 

[  140  ]  So,  if  a  copyhold  be  specifically  devised 
to  one  person,  and  a  freehold  to  another,  it 
should  seem  that  the  freehold  should  be 
first  applied  (/).  For  the  point  here  is, 
whether  a  surrender  shall  be  supplied  in  fa* 
vour  of  the  creditors^  and  not  whether  the 
surrender  shall  be  supplied  in  favour  of  the 
devisee.  In  this  case  neither  the  freehold 
nor  copyhold,  is  specifically  or  even  ge- 
nerally charged:  and  copyholds  are  not  as- 
sets at  law(?/t).     But  freeholds  are  not  only 


[k)  Q  Bro.  Cha.  Ca.  325.  Bixby  v.  Elf)  With 
regard  to  a  charity,  nte  AmbL  671.  Atiome^Gm' 
rai  V.  Lady  Douming  ei  aL  But  ^y.  and  it  is  thcit 
said  that  the  surrender  roust  be  supplied  in  Mo  if  st 
all.  But  see  post.  [140-2.]  1  Ves.  S25.  And  note, 
the  will  in  Ves.  was  before  the  s/at,  ofMortmaht* 

(I)  See  1  Bro.  CK.  Co.  •274.  Coombei  v.  GiAws. 
and  2  J  bid.  325.     Bixby  v.  Efey. 

(m)  4  Co.  '22.  a.  Nor  in  equity.  1  P.  Wna*  680. 
Note.     Robinson  v.   Tonge.     A  copyhold  csDDct  9t 
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assets  in  the  hands  of  the  heir,  hut  now  also, 
by  statute,  are  subject  to  debts  in  those  of 
the  devisee (n).  The  creditors,  therefore, 
who  have  specialties,  may  avail  themselves 
of  the  freeholds ;  and  if,  from  such  free- 
holds, they  are  fully  paid,  they  will  cease  to 
be  creditors;  and  the  question  will  be  at  an 
end.  In  cases,  indeed,  where  the  creditors 
are  only  by  simple  contract,  and  so  cannot 
resort  to  the  freeholds,  either  from  the  assets 


aftected,  even  by  a  jud^^ent  at  law,  {Pari.  190.  Rex 
V.  Bud.  and  see  6  Fin.  H'iQ.  pi.  6.)  much  less  by  a  co* 
Tenant  that  would  not  biud  the  heir  at  law  of  the  co- 
pyhold. Precedents  in  Vhanrery^  477-  Fursaker  v, 
R)bin8on.  [Copyhold  estates  are  not  liable  to  debts 
further  than  subje<ted,  8  Ves.  Jun.  393.  They  are 
not  assets  for  specialty  debts,  nor  even  debts  to  the 
crown,  ibid*  394,  But  a  lease  for  one  year  of  copy- 
hold lands,  which  is  warranted  by  the  common  law, 
shall  be  assets  in  the  hands  of  an  executor.  I  Ventr.  l63. 
A  lease  for  years,  however,  made  by  a  copyholder  with 
license,  it  is  said,  shall  not  be  accounted  so«  inasmvfch 
as  it  is  but  a  customary  estate.  Gilb.  Ten.  ^295. 
TThough  the  pro6ts  when  received  may  be  assets,  for 
then  they  are  chattels,  and  partake  no  more  of  the  na^ 
tare  of  customary  lands ;  and  therefore  it  seems  rea- 
sonable that  they  should  be  assets  in  the  hands  of  the 
executor*  Sed  quaret  ibid,  ^9^.] 
(n)  Stat.  3  &  4  /Ft//.  ^  Ma.  c.  14. 

Q 
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not  being  equitable  assets,  or  from  there  be- 
ing no  personals,  exhausted  by  the  specialty 
creditors,  to  enable  them  to  take  their  places, 
a  surrender  must  be  supplied  on  the  princi- 
ples of  common  justice  and  equity. 


Surrender  ^^  ^  copyhold  be  devised  to  a  person  for 

Sied^inter*  ^^^"™  ^^^  testator  was  obligated  to  provide, 
wL  as  a  wife  for  instance,  with  remainder  over 

C  141  J     to  a  person  to  whom  such  obligation  would 
not  extend,  as  to  a  nephew  or  niece,  the 
'  court  will  aid  the  particular  devise  but  not 

the  remainder  over.  The  limited  interest 
shall  be  supported  ;  but  the  residue  shall  re- 
sult to  the  customary  heir  (o). 

So,  if  a  devise  be  for  payment  of  debts^ 
and  subject  to  such  payment,  to  strangers; 
it  seems  to  follow,  on  the  same  principle, 
that  the  heir  shall  not  be  compelled  to  sur- 
render or  make  a  title  to  more  than  is  suffi- 
cient to  satisfy  the  debts  :l  for  the  heir  has 
equal  equity  at  least  with  the  devisee;  and 


(o)  3  Bro.  Ch.  Ca.  1 70.     Marston  8c  Gcwan, 
*  Quoad  Debts,  vid,  ante,  p.  [139.] 
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where  the  equity  is  equal,  the  law  must 
, prevail  (/>). 

But  if  the  devise  be  to  persons  within  So  an  to  re- 
jiuch  obligation,  a  surrender  shall  be  sup-  soDf,ftc. 
plied,  though  the  estate  for  whfch  it  is  sup* 
plied  be  in  remainder. 

As  if  a  copyholder  devise  to  bis  grandson 
for  life,  with  remainder  to  his  first  and  other 
sons,  remainder  to  his  daughters  in  tail, 
with  remainder  to  his  younger  son  in  fee, 
and  the  grandson  die  without  issue;  a  sur- 
render shall  be  supplied  in  favour  of  the 
younger  son  against  the  devisee  of  the 
grandson;  though  the  grandson  was  the 
heir  of  the  testator  and  had  surrendered  to 
will  (q). 

So,  if  a  father,  seised  of  copyhold  lands, 
limit  them  to  a  first  son  in  tail,  and  a  second 
son,  and  a  third,  fourth,  and  fifth  son;  and     [  142  ] 
there  be  no  surrender ;  and  the  second  son 


(p)  See  3  Bro.  Ck,  Ctu  *9li6.  in  Cmpton  &  QolUn' 
son. 
{q\  Ca.  Temp.  Talb.  iS.    Cook  r,  Arnhatm 

0.8 
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bring  a  bill,  who  is  to  take  in  possession, 
to  have  it  supplied;  the  court  u ill  decree 
it  for  the  third,  fourth,  and  fifth  sons,  as 
well  as  the  second;  considering  it  as  in- 
tended for  a  provision ;  and  in  the  same  order 
as  the   father  had  left  it  (r). 

So,  if  the  estate  of  the  testator  himself 
had  been  only  in  remainder ;  as  if  he  had  de- 
vised a  remainder  on  an  estate  for  life;  the 
surrender  would  have  been  equally  sup- 
plied (h). 

Heir  put  to  But  though  a  surrender  of  copyholds  shall 
not  be  supplied  against  the  heir  in  favour  of 
volunteers,  yet,  as  the  testator  has  a  power 
to  devise  his  freeholds  to  whom  he  pleases, 
if  he  devise  his  freeholds  to  his  heir  and  his 


(r)  See  3  Atk.  19 1-2*  in  Goring  v-  Nash. 

(#)  See  Ca.  Temp.  Talb.  37.  in  Cook  r.  Amhdm. 
Previous  limitations^  then  to  a  charity,— not  supplied. 
But  said  that  a  surrender  migki  be  supplied  in  fevoor 
of  a  charity.  See  Ambler  573.  Attorney  General  v. 
Downing  &  al,  and  qucere,  (see  1  Vei.  Jun.  495. 
Bdmes  V.  Crowe,)  as  to  this  case  on  another  point. 
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copyholds   to  a  stranger,  the  heir  shall,  in 
many  cases,  be  put  to  his  election. 

Thus  where  a  testator  havinsf  several  co- 
pyholds, part  of  which  he  had  surrendered 
to  the  use  of  his  will  and  part  had  left  un- 
surrendered, devised  to  his  heir  and  the 
heirs  of  his  body;  and  in  his  will  recited 
that  as  to  some  part  of  his  copyholds,  he  was 
not  enabled  to  devise  them  by  reason  of  their 
not  bein^^  surrendered,  and  that  therefore, 
such  part  would  descend  to  his  heir,  and,  in 
consequence,  directed  his  heir  to  surrender 
to  the  trusts  he  had  created ;  and  on  his  refu- 
sal so  to  do,  ordained  that  the  estate  limited 
tohimand  theheirs  ot  his  body^should cease,  [  143  ] 
and  the  remainders  take  effect  in  possession ; 
the  heir  was  decreed  to  surrender  the  pre- 
mises  (/). 

So,  where  a  testatrix,  being  seized  of  free- 
hold estates,  and  some  copyhold  lands  lying 
dispersedly^  and  having  surrendered  her  co- 
pyhold estates  to  the  use  of  her  will,  by  her 
will  devised  all  her  real  estates,  as  well  free- 


(0  3  Bro.  Chanc.  Ca.  1 16.     Wardell  v.  JfVardelL 


«30  SURRENDERS. 

hold  M  eopyhold ;  and  gave  Lady  Standisb, 
who  was  one  of  her  co-heirs  at  law,  1000/. 
and  after  the  making  of  her  will,  exchanged 
those  copyhold  lands  for  others;  which 
were  surrendered  to  her;  but  did  not  sur- 
render those  to  the  use  of  her  will;  Lady 
Standish  was  ptrt  to  her  election,  and,  on 
her  having  elected  to  take  the  1000/.  the 
court  declared  that  she  and  the  other  co- 
heirs should  surrender  the  copyh.oida  to  the 
uses  of  the  will  (a). 


(«)  I  Sro.  Ch.  Ca.  588.  Frank  v.  Standish^  is 
Scare.  ID  Not.^  [See  also  S.  C.  15  res.  JMit.dgi] 
And  tee  further  as  to  election,  1  Ves.  334.  Cookts  v. 
Hellier,  and  Ambler^  430.  Vtiett  v.  WUkes.  1  Bro. 
Ch,  Ca,  480.  Macnamara  v.  Jomei^  (end  of  the  case,) 
3  Vt$,  Jun.  65^  Rumbold  ▼.  Rumbold^  and  the  caMs 
there  cited.  Ibid.  191.  Wilson  &  Mount.  7  ibid. 
641.  Petty  ward  V,  Preicoii.  ExceptioD8y*-6ee  9  F«». 
3d.  and  4  Vei,  Jun.  37 1 .  [The  point  that  the  doctrine 
of  election  reaches  the  customary  heir  claiming  a  copy- 
hold estate  for  want  of  a  surrender,— admitted  at  the 
bar.  10  Ve$.  Jun,  589.  Blu^t  v.  Clitherow.  and  see 
15  ibid,  393.  But  a  devise  in  general  terms,  tit.  <*  All 
the  rest,  residue,  and  remainder  of  my  real  and  per- 
sonal estate,  of  what  nature,*'  &c.  soever,  for  the  bene- 
fit of  nephews  and  nieces,  (not  for  creditors,  wife,  or 
children,)  is  not  sufficient  to  raise  a  case  of  election,  or 


TT^ 
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Again,  where  the  testator  had  done  all 
in  his  power  to  comply  with  the  requisite 
forois,  but  was  prevented  by  the  acts  or  re- 
fusal of  others,  the  court  has,  in  tpany  cases, 
decreed  a  surreqder. 

As  where  ^  person  entitled  to  an  equita- 
ble estate  tail  in  a  copyhold,  endeavoured 
to  get  in  the  legal  estate,  to  the  intent  he 
might  have  made  a  regular  and  proper  sur- 
render; but  the  trustees  refusing  to  conaply, 
he  brought  a  bill  to  enforce  them;  and  re- 
paired to  the  Lord's  court,  and  made,  or  [  144  ] 
tendered  to  make,  such  surrender  as  he 
could :  it  was  held  sufficient  to  bar  the  en- 
tail of  the  trust  and  that  the  devise  was 
good  {w). 

So,  in  the  case  of  Vane  v,  Fletcher  (x), 
the  Lord  Chancellor  said  that  if  the  heir  had 
done  any  thing  himself  to  prevent  the  ac- 


for  Supplying  the  want  of  a  surrender  of  copyhold 
land,  (although  contiguous  to,  and  intermixed  with 
the  freehold,)  against  the  heir.  13  Ihid.  l68.  Judd 
T.  Prii/r.] 

(to}  See  2  Vern.  5S3.   Otway  v.  Hudson' k  aU 

(x)  1  P.  Wm$.  354-5. 
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ceptanre  of  a  surrender  it  would  have  been 
m.^ttTial.  Anl  we  are  told  by  the  reporter, 
that  it  did  not  appear,  after  all,  that  the 
testator  had  done  all  in  his  power,  for  the 
making  o^  the  surrender ;  ^or  which  reason 
the  Mile  to  the  o<>pyhold  premises  was  de- 
clared by  the  court  to  be  in  the  heir. 

So,  where  a  copyholder  cannot  surrender 
by  reason  of  the  alienation  of  the  freehold 
of  the  premises,  the  court  wiil  effectuate 
bis  dispobitiou  (^). 

Surrender  If  possession  has   been    long  peaceably 

wMonofpof-  held,  (:i8  for  foity  years,  for  instance,)  and 
♦®^*^°*  espe(*ially  if  the  rolls  are  lost,  a  surrender 

shall  be  presumed.  A  surrender  to  a  will 
being  frequently  made  out  of  court,  it  may 
often  be  lost  or  forgotten  by  the  steward, 
and  so  not  inserted  on  the  rolls,  without 
any  default  of  the  copyholder  {z). 


Aeaiiut 
whuiii  a  iiur- 
reuiier  ihall 
be  »u|iplied. 


We   have  already  seen  that  a  surrender 


(y)  4  Co.  ^2d.  a.     Mvrretl  and  Smith. 
(z)  1    rem.    \y5.     Ljiford  v.  Coward.     2  Cos.  in 
Ckanc.  150.  S.  C.     2  Freem.  I06.    Knight  v.  Adam- 


JOfI* 
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shall  not  be  supplied  in  favour  of  a  volun- 
teer against  a  rhild,  who  would,  in  conse- 
quence, be  left  unprovided  for. 

But  a  surrender  shall  be  supplied  in  fa-     [  145  ] 
vour  of  a  wife,  against  a  distant  heir;  as  a  Nephew, &e. 
nephew  or  niece  (a). 

So  it  shall  be  supplied  against  a  devi-  DeTiiee. 
see  (A), 

So,  against  a  purchaser  with  notice  (/*):  Purchuier 
bwt  not  against  a  purchaser  without  (rf);  for  •^ "•***•• 
he  has  an   equal    equity:    and  where    the 
equity  is  equal,  he  who  has  the  legal  estate 
must  prevail. 

So  it  shall  be  supplied  against  the  assig-  Ami^eesof 
nees  of  a  bankrupt  [e).  *  bankrupt. 

So  where  a  copyhold  is  granted  for  lives,  Tenant  for 

life. 


(a)  3  Bro,  Ch.  Ca.  2-2P.  Chapman  v.  Gibson.  See 
also  5  Fes.  Jun>  557*  HUi$  v.  Downton,  [And  supr. 
p.[l38]l 

{bi  Ca,  Temp.  Talbot^  35.     Cook  v.  Amkam. 

(c)  2  Fern,  609.    Jennings  v.  Moore* 

(d)  Ibid. 

(e)  2  Fern.  564.  Taylor  v.  Wheeler.  And  2  Ves. 
633.  in  Hinton  v.  Hinton. 
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and  the  first  taker  has  power  to  dispose  of  it» 
a  surrender  shall  be  supplied  against  the 
person  next  in  succession,  equally  as  against 
the  heir  in  the  cases  of  inheritance  (/). 

But  as  copyholds  are  equally  liable  to 
agreements  as  freeholds  are,  if  the  copy- 
holder enter  into  an  agreement*  for  a  valua- 
Heir, ,  blef  consideration,   his  heir  shall   be  de- 

creed to  surrender  (jg) :  though  he  be  heir  in 
borough  English  (A),  or  several  be  heir  in 
gavelkind  (t). 

Widow.    ,         So  against  the  widow  claiming  her  free- 
bench  (A). 


(/)  1  CTmiiic.  Rep*  $74.     Greenwood  v.  Hare. 

*  Though  by  parol,  Bunb,  94.  Borrett  v.  Gotu- 
serra^  and  Eq»  Abr.  4().  pL  \3, 

t  On  marriage.     See  2  P.  Wms*  624. 

ig)  2  Ves.  633,  Hinton  v.  Hinton.  See  also  Ca.  T, 
Ftnchf  272.  Patiisonv*  Thompson:  and  ib.  331.  Keen 
V.  Sparrow  &  aL  as  to  mortgages^  and  post.  [213.] 

(h)  2  VeM.  639. 

(f)  Ante,  p.  [134.] 

[k]  Hinton  v .  Hinton,  2  Fes.  631.  638.  Ambi  977. 
S.  C-  [If  a  copyholder  have  power  to  bar  the  widow's 
free-bench  by  surrender,  any  act  by  him  for  valuable 
consideration  will  bar  her  in  equity.      3  Kes,  Jun,  256. 
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But  it  shall  not  be  decreed  against  an  heir    [  146  ] 
in  tail,  where  the  ancestor  enters  into  con-  iwueinuil. 
tract  and  dies  without  barring  the  entail; 
whether  such  entail  be  with,  or  without,  ^ 
remainder  over  (/)• 

If  a  person  wrongfully  admitted  toaco-  Apenonhav. 
pyhold  surrender  it  to  the  use  of  a  purchaser,  ^f  "j  2i«  " 
and,  after  such  surrender,  become  entitled  *»™«o^ 

'  ^  contract 

to  the  premises  by  right,  the  court  will 
compel  him  to  convey  his  interest  accord- 
ingly, thoug^h  it  should  seem,  it  will  not  de- 
cree his  heir  to  surrender  in  case  he  die;  it 
being  considered  as  a  personal  equity,  at- 
taching on  the  conscience  of  the  party,  bat 
not  descending  with  the  land  (m). 


Brawn  v.  Raindie."]  So  if  a  wife  agrees  with  her 
husband  to  surrender  the  wife's  lands»  she  shall  be 
decreed  to  perforn  if  the  husband  die.  2  Fern.  6l. 
Baker  v.  ChHd,  But  see  Comyn's  Dig*  Chane.  (S  M.  6.) 
T.  2.  p.  112.  [386.  Svo.  ed.] 

(/)  2  Fes.  634.  Of  joint-tenant,  see  2  Fern,  63.  in 
Musgrape  v.  Dashwood.'^A  severance  in  equity,  see 
3  Vei,  Jun.  257*  Brown  v.  Raindie.  2  Fet.  634. 
Per  Hardwicke,  in  Hinton  v.  Hinton. 

{m)  See  1  Anstrutkeri  11.    Murie^.Faulkntr^ol. 


CHAP.  IV, 
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[  147  ]  Few  subjects,  perhaps,  have  been  dis- 
Hiirory  of  graced  with  a  greater  share  of  inconsistency 
and  learned  absurdity  and  contusion  than 
that  on  which  we  are  now  to  remark.  But 
as  error,  however  sanctified,  must  continue 
to  be  error,  and  as  absurdity,  however  re* 
verenced,  must  continue  to  be  absurdity,  it 
becomes  us  with  manly  dignity  to  oppose 
their  influence;  and  instead  of  pusilani- 
mously  submitting  to  arbitrary  assertion, 
endeavour  to  rescue  the  subject  before  us 
from  the  consecrated  nonsense  which  it  has 
been  doomed  to  sustain. 

We  find  it  repeatedly  declared  that 
estates  tail  were  unknown  till  the  statute 
de  doms;    which  statute  was    enacted    in 
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the  thirteenth  year  of  King  Edward  the 
first  (n). 

Before  that  statute,  say  they,  all  estates 
of  inheritance  were  either  in  fee-simple  ab- 
solute  or  conditional. 

m 

But  let  us  not  be  satisfied  with  asser- 
tion; let  us  inquire  into  the  truth  or  error 
of  the  doctrine  before  we  subscribe  to  this    [  148  ] 
legal  creed. 

We  find  from  historical  facts,  that  feuds  FcodigraDi- 

ed  to  a  per* 

were  given  for  life  before  they  were  given  lonaudthe 
to  a  person  and  the  heirs  of  his  body;  they  body.*^ 
were  given  to  a  person  and  the  heirs  of  his 
body,  before  they  were  given  to  a  person 
and  his  heirs,  general,  or  indefinite.     The  Feudumn^ 
descendants  of  the  feudatory  were  admitted 
before  his  collateral  relations.      An  estate 
.    tail,  therefore,   must  necessarily  (in  reality, 
though  not   in    terms)    have  preceded   an 
estate  in  fee  simple:  for  what  was  the  feu- 
dum  novum  but   an  estate   tail  in   effect? 
Somner  says  (f>),   that  beneficium   was  feu^ 


(n)  A.  D.  1285. 
(o)  On  Gavelk.  102. 
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dum?$  -elder    brother;    and    was   not   the 
estate  tail  the  elder  brother  of  the  loe  &iai- 

ple(p)? 

Alienation  of       When  a  person  was  permitted  to  alien,  he 
miirdtua      was  permitted  only  to  transfer  his  own  in- 
Sfrijcira  of     terest.     If  he  had  an  estate  to  himself  and 
hif  body.        ^y^  h&XH  of  his  body,  it  was  manifestly  un- 
just for  him  to  alien  to  another  and  kis  heirs 
general.     He  could  not  say  to  his  lord,  (or 
to  him  in  remainder  when  remainders  were 
allowed;    and   they   were  allowed  on    an 
estate  to  a  person  and  the  heirs  of  his  body 
at  a  very  early  time  {q)\)  he  could  not  say, 
*' though  my  collateral  relations  can  have 
[  149  ]     iio  claim  to  the  premises,  yet  the  collatefal 
relations  of  my  alienee  shall  hold  them  in 
spite  of  you/^     Can  it   be  supposed  for  a 
moment  tbat,  while  the  consent  of  the  lord 
was  indispensable  to  empower  the  tenant  to 
alien,  tbat  he  would  have  consented  to  such 
protraction  of  the  estate  ?     Ail  that  could  be 
expected  was  to  suffer  the  tenant  to  aubsti- 
tute  the  alienee  for  himself. 


(p)   Watk.  No.  Ixxix.  toGilb.  Ten.  A^U 
[q]  Bract,  lib.  2.  cap,  G. 
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Among  "  the  old  and  ancient  customs  of  * 
the  manor  of  Dymock^  in  the  county  of 
Gloticester,  used  within  the  same  manor  by 
the  customary  and  ancient  demesne  tenants 
of  the^said  manor  time  out  of  mind  of  the 
remembrance  of  man/'  which  were  enrolled 
in  Chancery  in  the  time  of  Queen  Elizabethy 
and  confirmed  by  Cromwell,  &c.  we  find  a 
custom  alleged  for  the  tenants  to' have  their 
lands  to  them  and  the  heirs  of  their  bodies, 
with  power  to  alien  to  another  and  the 
heirs  of  his  body ;  agreeably  to  the  observa* 
tions  we  have  made  (r). 


(r)  *'  ImprimUy  the  castom  of  the  said  manor  ofDy^ 
mockf  ifl  and  always  hath  been,  from  time  out  of  mind, 
that  the  customary  and  ancient  demesne  tenants  of  the 
same  manor  have  used  freely  to  have  and  to  hold  their 
lands  and  tenements  within  the  manor  aforesaid  to 
them  and  their  heirs  of  their  bodies  lawfully  begotten ; 
the  reversion  or  remainder  thereof  in  fee  to  the  lord  of 
the  manor  aforesaid. 

Item,  That  they  have  used  always,  all  the  time 
above-said,  when  they  be  disponed  or  will  sell,  give, 
grant,  or  alienate  their  lands  or  tenements  to  any  per- 
son or  persons  whatsoever,  to  make  a  staic  thereof  by 
free  deeds  indented,  or  poll  deeds,  to  such  person  or 
persons  whatsoever;  to  have  and  to  hold  to  them  and 
to  their  heirs  of  their  bodies  lawfully  begotten :  the  re- 


^ 
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[150] 

Progretf  of 
aiienalion. 


Croiadei. 


Conditional 
feet. 
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The  policy  however  of  free  alienation  for 
the  purposes  of  irommerce,  hrcame  every 
day  more  apparent.  Hut  it  uas  not  for  the 
purposes  of  commerce  only  that  free  aliena- 
tion became  requisite.  An  event  ofa  most 
extraordinary  nature  was  about  to  take 
place,  which  accelerated  the  free  alienation 
of  property.  The  crusiides  were  to  desolate 
Europe. 

Now  were  seigniories  and  tenements  to 
be  converted  into  specie.  Now  were 
plough-shares  to  be  turned  into  swords, 
and  pruning  hooks  into  spears,  for  the  holy 
purposes  of  human  destruction.  The 
baron  must  equip  himself  for  his  pious  ex- 
pedition: he  required  money;  and  he  sold 
his  lands.  The  contagion  was  extensive; 
and  the  tenant  was  also  to  fight  the  battles  of 
the  lord.  The  baron,  anxious  to  increase  his 
followers,  willingly  permitted  his  tenants  to 
alien;  and  cared  but  little  for  the  rights  of 
reverter  which  were  attached  to  seigniories 


mainder  thereof  to  the  lord  and  his  heirs  forever;  with 
license  of  the  lord  of  the  manor  in  that  behalf  obtained." 
Here  then  is  an  existing  instance  of  the  doctrine  of 
conditional  fees  btin^  withstood. 
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he  was  about  to  dispose  of,  or,  which  being    [  151  ] 
temporal,  he  affected  to  despise  [s). 

But,  even  though  the  right  of  reverter  was 
deemed  of  more  importance  by  those  barons 
who  remained  at  home,  the  probability  of 
the  particular  tenements  actually  reverting 
was  removed  to  a  greater  distance,  by  the 
tenant's  having  issue  born  (/).  This  circum- 
stance, added  to  the  causes  we  have  men- 
tioned,  operated  to  countenance  the  doc* 
trine  about  to  be  established,  ^^hich  was  to 
enable  the  tenant  on  such  an  event  to  alien 
in  fee. 

But  when  the  lords  returned  to  the  baro-  Powerof 
nies  they  had  left,  and  Were  again  seated  in  restrained 
the  seats  of  their  ancestors,  they  thought  J'j^iai^^taii. 
very  differently  from  what  they  did  when 
preparing  (or  their  expeditions  against  those 
whom  thev  denominated  the  enemies  of  the 
Cross  of  Christ.  They  then  encouraged  their 
tenants  to  alien  that  they  might  accompany 
them  to  the  Holy  land.     They  regarded  but 


(i)  Watk.  No.  Ixxix.  to  Gilb.  Ten.  422. 
(I)  See  3  BL  Comm.  \  10,  &c.  ch.  7. 
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.  little  the  reversion  of  teaements,  which,  if 
it  should  actually  occur,  they  conceived 
they  should  never  enjoy.  But  these  rea- 
sons had  ceased :  and  they  now  considered 
that  as  a  wrong  which  before  they  regarded 
as  expedient. 

[  159  ] 

stattftfd^if.  About  the  close  of  the  thirteenth  cea« 
tury,  the  Christians  were  expelled  from  Pa- 
lestine. Edwardf  who  was  atterwarda  Ed- 
ward  the  6rst  of  England^  returned  from 
thence  in  the  year  1372.  In  that  of  1 385, 
the  celebrated  statute  de  danis  was  enacted: 
and  about  1291,  we  find  Palestine  aban- 
doned by  the  Christians. 

The  statute  de  donis  considered  the  alien- 
ation in  fee,  by  a  person  who  had  the  estate 
so  aliened  only  to  himself  and  the  heirs  of 
his  body,  as  manifestly  tortious  and  unjust, 
even  though  the  tenant  had  issue:  and, 
therefore,  it  was  enacted,  that  thenceforth 
the  will  of  the  donor  should  be  observed; 
and  the  tenant  should  -have  no  power  to 
alien  so  as  to  defeat  either  his  issue  or  the 
lord. 

By  this  act,  the  tenant  was  restricted  even 
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from  transferring  the  estate  limited  to  him 
and  bis  issue,  except  indeed  as  to  his  own 
life :  he  could  not  convey  it  to  another  and 
the  issue  of  that  other:  he  could  not  sub- 
stitute another  person  as  to  the  tenancy; 
though  the  estate  might  possibfy  not  be 
protracted. 

The  property  was  thus  rendered  inalten* 
able,  both  with  respect  to  the  issue  and  the 
lord.  Hence  another  great  end  was  accom- 
plished: that  of  preserving  the  wealth  and 
power  of  the  barons:  and  hence  has  this 
famous  statute  been  sarcastically  denomi- 

Dated  "  THE  STATUTE  OF  GREAT  MEN*/* 

The  evil  of  rendering  such  estates  una*     r  |-g  n 
lienable,  was  found,  however,  to  be  intoler-  R-.^hiof 
able  among  an  improvipg  and  commercial  ji^^iJ^*^?" 
people,  and  several  means  have  since  been 
prescribed  for  frustrating  this  provision  of 
the  statute  de  donis. 


*  Quia  emptores  is  said  to  have  been  made  *'  at  the 
instance  of  the  gr^ai  men  of  the  realm/*  See  it,  cap.  I. 

R2 
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Of  copfhoids       Having  thus  cursorily  traced  the  progress 

peraou  and      of  conditional  fees  and  estates  tail  («),  we 

hisbody!^      ^i'^  proceed  to  inquire  into  the  nature  of 

that  estate  which  may  be  granted  by  copy 

'  to  a  person  and  the  heirs  of  his  body. 

.      .  Now  it  is  established  that,  if  there  be  a 

^'  ,       custom  m  a  manor  to  grant  a  copyhold  to  a 

iin^^^a^*"^^^    person  and  his  heirs  general,  or  io  fee-sim- 

YV^  ^  *^'^^  pie,  there  a  grant  of  a  copyhold  to  a  person 

and  the  heirs  of  bis  body  is  good;  without 
any  special  custom  to  warrant  it.  As  a 
power  to  limit  the  largest  estate  which  the 
law  acknowledges,  necessarily  includes  the 
power  of  creating  a  Jess  (id). 

But  the  question  here  is,  Whether  such 
estate,  so  limited  to  a  person  and  the  heiis 
of  his  body,  be  a  fee^-conditional,  an  estate* 
tail,  or  neither  one  nor  the  other  ? 

Now  it  is  argued  that,  as  all  estates  of  in- 


(»)  See  Wsik.  No.  Ixxix.  to  GM.  Ten,  418.  where 
die  subject  is  more  fully  treated  on. 

(w)  Cro.  Eiiz.  373.  SOnUtm  4c  Barnes,  and  Me 
3  Co.  8.  a.  Htydon'i  case.  4  Co.  33.  a.  MM^ 
Dibley.    4  Leon.  b4.    Ca.  1S7* 
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heritance  were,  prior  to  the  statute  dedonis^ 
either  in  fee-simple  absolute  or  conditional,     C  1^*  3 
(though  by  the  bye,  this  is  setting  out  with 
a  tolerable  share  of  assumption,)  the  estate 
thus  limited  to  a  person  and  the  heirs  of 
his  body,  bein<?  an  estate  of  inheritance  and 
not  in  fee-simple  absolute,  must  of  necessity 
have  been  a  conditional  fee  at  common  law; 
and  also  must  of  consequence  continue  to 
be  so  if  the  statute  does  not  extend  to  co- 
pyhold lands.     The  question  therefore  re- 
turns. Does  that  statute  extend  to  copy- 
holds or  not  ? 

It  is  urged  on  one  hand,  that  custom, 
without  the  statute,  cannot  possibly  create 
an  entail :  and  it  is  urged  on  the  other, 
that  the  statute,  without  custom,  cannot 
possibly  create  one  of  copyholds :  but  we 
are  told  that,  by  the  statute  co-operating 
with  the  custom,  an  entail  of  copyholds 
may  be  created  {x). 


(x)  See  Co.  Idti.  6o.  a.  &  b.  3  Co.  8.  b.  Ca»toni  that  fe> 
aflhaeot  by  tenant  in  tail  shall  not  be  a  discontinuance. 
See  1  Roil.  Abr.  56^.  Customs,  (T.)  pi.  2.  If  the 
custom  was  from  time  whereof,  &c.  (as  every  custom 
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The  question,  therefore,  now  is,  what 
shall  be  such  a  custom  with  which  the  sta- 
tute may  co-operate  ? 

Now  we  find  it  expressly  adjudged,  in 
several  cases  (y),  that  the  statute  shall  not 
attach  upon  a  mere  iimitation  to  a  person 
and  the  heirs  of  his  body;  but  that  such  li- 
[  155  ]  mitation  will  give  a  fee-conditional  at  com- 
mon law;  and  that  the  tenant  may  alien  in 
fee-simple  immediately  on  issue  had. 


Fee  condi- 
iiooal. 


Reajons  Many  reasons  are  given  why  the  statute 

pfj^n"*!*^  should  not  extend  to  copyholds.  The  most 
'^^holdU^**^^  important  are  these:  1st.  That  it  would  al- 
ter the  tenancy;  as  the  donee  must  bold  of 
the  donor  and  not  of  the  lord,  2dly,  That 
the  estate  would  be  unalienable;  as  no  fine 
or  recovery  could  destroy  the  entail :  3dly. 
That  copyholders  were  at  the  time  of  mak* 
ing  the  statute  de  donU  only  tenants  at  will, 


must  be)  the  entail  must  have  been  so,  and  conse- 
quently before  the  stat  which  from  its  nature  must 
have  been  withia  time  of  mtmoiy, 

(y)  Cro.  Car.  48.     Rowden  &  Mckttr.     Godh.  367* 
$•  C.  and  the  cases  there  cited* 
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and  their  estates  of  too  base  a  nature  to  be 
considered  as  within  its  provisions  {z). 

m 
/ 

As  to  the  first  of  these  reasons  we  may  ThoiereaMns 
observe,  that  the  creation  of  tenure  between  ^""*'*'*"- 
the  donee  and  donor  is  only  by  construction 
of  law  ;  anji  cannot  be  applied  to  copyholds. 
If  a  person  having  an  estate  of  freehold  in 
fee-simple  grant  to  another  for  life,  or  since 
the  statute  de  donis^  give  to  anothei^  in  tail, 
he  only  grants  or  gives  a  portion  of  his  own 
estate;    and   is   answerable  for   the  whole 
seisin  to  the  lord.     But,  if  a  copyholder  in 
fee  surrender  to  the  use  of  another  for  life, 
the  tenant  for  life  shall  hold  of  the  lord,  and 
not  of  him  who  surrendered  to   his   use. 
Now,  if  the  surrenderee  for  life  shall  not 
hold  of  the  surrenderor  in  this  case,  why    [  15(>  ] 
should  the  surrenderee  in  tail*  be  consi- 
dered  as  holding  of  necessity  of  him?    That 
the  donee  must  hold  of  the  donor,  and  not 
of  the  lord,  does  not  appear  to  be  any  wise 
ofnecestity  in  order  to  create  an  estate  tail. 


{z)  See  Rowden  k  Mahier^  ubi  sup.  and  3  €»•  7*  «• 
Heydon'i  case,  &c. 
*  See  Cro.  Car.  44. 
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As  to  the  second  reason,  that  if  entails 
were  allowed  of  copyholds  it  would  be  to 
create  a  perpetuity,  as  there  would  be  no 
mean  of  de8troyin^  such  entail ;  the  answer 
is,  that  this  is  contrary  to  fact:  and  that 
there  are  several  such  means;  as  we  shall 
presently  see. 

As  to  the  third  reason,  that  a  copyholder 
was  only  a  tenant  at  will,  we  may  reply  that, 
thontjrh  he  he  in  strictness  only  a  tenant  at 
will,  he  has  a  fee^simple  secundum  quid. 

Cawiin  However,  it  is  laid  down  in  other  books, 

iiatuieiftAid  that  if  a  limitation  of  a  copyhold  to  ooe 
^*wh'  person  and  the  heirs  of  his  body,  with  re- 
mainder over  to  another,  has  been  customaiy 
in  a  manor ;  or  if,  on  a  grant  to  cue  and 
the  heirs  of  his  body,  the  issue  has  avoided 
the  alienation  of  his  ancestor,  or  recovered 
in  a  formedon  in  descender,  it  will,  with 
the  co-operation  of  the  statute,  be  a  good 
entail  (a). 

[  157  3         But,  if  a  limitation  to  a  person  and  the 


(a)  See  Co.  LUt.  60.  b.    S  Vet.  $01. 
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heirs  of  his  body  .with  remainder  over  to  timm 

CZaiDlllCQa 

another,  could  have  i)€en  before  the  statute, 
anrl  this  must  necessarily  be  pre-»supposed 
before  we  can  conceive  such  statute  to  ca* 
operate  with  custom,  we  maj  ask  what  was 
the  nature  of  the  particular  estate?  Was  a 
remainder  permitted  on  a  conditional  fee? 
If  not,  and  such  estate  was,  therefore,  nei- 
ther a  tee*  conditional  nor  an  estate  tail, 
what  appellation  can  be  assigned  to  h} 
And,  consequently,  as  such  estate  was  cer* 
tainly  an  estate  ot  inheritance,  and  yet,  as 
certainly,  not  an  estate  in  tee-simple  abso* 
lute,  if  it  was  not  a  fee-conditional,  how  can 
it  be  true  that  alt  estates  of  inheritance  wer^ 
either  in  fee- simple  absolute  or  conditional 
before  the  statute? 

If  such  limitation  had  been  by  custom, 
and  the  alienation  of  the  ancestor  could 
have  been  avoided  by  the  issue,  the  estate 
seems  to  have  been  that  very  estate  which 
the  statute  is  supposed  to  have  established; 
and  so  to  be  properly  an  estate  tail  (call  it 
what  you  please)  without  its  aid:  since  the 
direct  end  of  the  statute  was  to  prevent 
alienation.  And,  consequently,  such  estate 
would  have  been  before  the  statute. 


tftO  ENTAILS. 

As  to  avoiding  the  alienation  by  a/orme- 
dan  in  descender,  it  may  suffice  to  remark, 
that  the  formedon  must  either  have  lain  at 
[  158  ]  the  common  law  (6)  or  been  given  by  the 
statute  dedonU;  and,  consequently,  if  such 
formedon  was'at  the  common  law,  it  must 
have  been  before  the  statute;  and  if  not,  it 
was  the  effect  of  that  very  statute,  and  not 
of  any  thing  with  which  that  statute  could 
co-operate.  * 

Now,  if  a  custom  to  grant  a  copyhold  in 
fee  simple  will  warrant  a  grant  to  a  person 
and  the  heirs  of  his  body  with  remainder 
over(c),  such  limitation  would  have  been 
good  in  all  manors  where  a  fee  simple  might 
have  been  granted;  as  well  before  as  since 
the  statute.  Since  custom  must  have  been 
immemorial ;  and,  consequently,  anteriorly 
to  such  statute.  Now,  if  the  statute  will 
co-operate  with  sitch  limitation  soastoef* 
feet  an  estate- tail,  it  seems  to  follow  that 
entails  may  be  effected  in  all  manors  where 
a  grant  in  fee-simple  is  allowed. 


(b)  See  Ploiod.  935.     2  Intt.  336.     Co.  Uii.  60.  h, 

(c)  Sianton  v.  Banies,  anigf  p.  [47«] 
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It  should  seem,  therefore,  from  what  has  Etutetuil 

i  '    J      1  ,  1.1  .       knowobcforc 

been-said,  that  ibe  estate  which  we  nowde*  the  statute. 
fiomiDate  ao  estate  tail  was  known  before 
the  statute  dedonis:  it  being  apparent,  from 
the  very  words  of  the  statute,  that  no  new 
estate  was  introduced  by  it  {d).     That  an 
estate  to  a  person  and  the  heirs  of  his  body, 
which  such  person  had  no  power  to  alien, 
was  not  only  compatible  with  the  ancient     [  159  ] 
feuds  but  indisputably  common  (e):    That 
power  was  iu  after  times  given  to  the  tenant 
to  alien  on  issue  born,  for  the  purposes  and 
reasons  before  noticed :  That  the  statute  took 
away  such  power  of  alienation,  and  restored 
the  ancient  law:    That  if,  when  copyholds 
became  gran  table  to  a  person  and  the  heirs 
of  his  body,  the  law  permitted  him  to  alien, 
and  so  brought  him  within  the  mischief  of 
the  act,  there  does  not  appear  any  good  rea- 
son why  he  should  not  be  within  its  re* 
medy:   That  it  is  no  answer  to  this  to  say, 
that,  if  copyholds  were  within  this  statute, 
they  would  become  unalienable;  for  so  were 
freeholds  till  fines  and  recoveries  were  per* 


[d]  And  see  Wright's  Ten.  ISQ.  &  I  WiU.  37. 
{e)  See  oniet  p.  [US.]    d  Bk  Com.  1 10.  ch.  ?• 
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tnitted  to  be  a  bar :  And  as  fines  aDd  reco- 
veries are  oow  bars  to  entails  of  freeholcte, 
so  recoveries  and  surrenders  are  now  bars 
in  tbe  cases  of  copyholds. 

^  Though  the  doctrine,  therefore,  when  di- 

vested of  all  its  very  learned  obscurity,  ap- 
pears thus  simple  and  express,  yet  it  may 
Trnitofaco-  be  conceived  frequently  prudent  to  avbid 
{•eoulkl?  tbe  opposition  of  prejudice,  or  of  a  rigid  ad- 
herence to  what  is  deemed  law  as  conse- 
crated by  certain  cases  and  precedents, 
(however  numerous  the  cases  and  prece- 
dents which  may  be  adduced  to  the  con- 
trary :)  and,  in  order  to  effect  this  end,  a 
trusi  may  be  created  whenever  the  custom 
of  the  manor  will  warrant  a  grant  in  fee. 
[  160  ]  For  whenever  such  grants  in  fee  are  allowed, 
the  copyholds,  which  may  be  so  granted, 
may  be  entailed  in  effect:  if  not  by  custom 
at  law,  they  may  be  so  in  equity  without 
it.  For  the  custom  only  binds  the  tenancy, 
and  has  nothing  to  do  with  the  trust.  If  a 
surrender  be  made  to  a  person  and  his  heirs, 
and  a  trust  be  declared  of  such  estate  to  an- 
other and  the  heirs  of  his  body,  a  court  of 
equity  will  see  it  observed.  The  trustee 
and  his  heirs  are  tenants  to  the  lord ;  and 
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the  lord  has  nothing  further  to  do  with  it. 
The  trust  is  between  the  tenant  and  the 
eestuy  que  use^  and  solely  the  subject  of 
equity  (/).  The  form  of  a  deed,  therefore, 
by  Hrhich  such  a  trust  may  be  created,  will 
be  given  at  the  end  of  this  chapter. 

Having  thus  considered  the  progress  of 
fees  conditional  and  estates  tail,  we  will 
now  inquire  into  the  modes  which  have 
been  adopted  for  the  alienation  or  barring 
of  such  estates. 


We  have  already  observed  that,  according  Alienation  of 
to  the  legal  idea  of  a  conditional  fee,  it  be-  fees. 


If)  Walk.  No.  Ixxix.  to  Gilb.  Ten.  p.  426-7.  ft  has 
been  suggested  to  me,  that  equity  cannot  call  in  the 
Ugal  estate,  as  the  legal  estate  could  not  be  transferred 
to  one  whom  the  custom  does  not  notice.  But  qu. 
whether,  if  the  legal  estate  could  not  be  transferred  to 
the  issue  in  tail,  the  court  of  equity  would  not  in  such 
case  leave  it  in  the  trustee,  and  make  him  hold  subject 
to  the  equity.  If  no  one  can  take  the  trust  who  could 
not  take  the  legal  estate,  according  to  the  above  sug- 
gestion, yet  it  roust  be  proved  that  an  estate  to  A.  and 
the  heirs  of  his  body,  is  not  included  in  the  power  to 
grant  or  limit  in  fee -simple. 


tft4 


[161] 
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came  immediately  alienable  in  fee-simple  od 
issue  born.  It  was  this  po^erof  alieriatioo 
which  was  expressly  restrained  by  ti>e  sta* 
tute  de  donis.  Whenever,  therefore,  that 
statute  was  not  considered  as  extending  to 
such  a  limitation,  the  power  of  alienation 
continued.  When  such  a  limitation  of  co- 
pyholds is  only  regarded  as  conveying  a 
conditional  fee,  the  person  to  whom  it  is  so 
limited,  may,  on  issue  hiid,  cAnvey  it  to  an- 
other  in  fee  simple  by  a  common  surren- 
der (g^). 


Modes  of 

dockiof; 
estates  tail* 


Whenever  a  limitation  of  copyhold  pro- 
perty, made  to  a  person  and  the  heirs  of  his 
body,  is  regarded  as  creating  an  estate  tail, 
such  entail  may  be,  by  several  means,  de* 
stroyed :  it  having  been  long  established,  io 
direct  defiance  of  the  statute,  that  wherever 
an  entail  may  be  created,  it  may  also  be 
barred:  for  a  perpetuity  shall  never  in  such 
case  be  allowed.  And  so  imperious  is  this 
rule  of  law,  that  no  act  of  the  party  shall 
be  suffered  to  counteract  it*. 


[g]  Cro.  Car.  42.     Rowden  &  Malster, 
•  See  N.  ( I )  to  Co.  Uu.  379.  b. 
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The  most  general,  the  most  solemn,  and,  Hccovery. 
according  to  Lord  Macclesfield  (A),  the  most 
proper  way  of  barring  the  entail,  is  by  reoo-' 
very  in  the  Lord's  Court,  on  a  plaint,  ana- 
logous to  a  recovery  in  the  superior  courts. 
And  it  should  seem,  from  several  authori- 
ties, that  such  recovery  may  be  suffered  in 
all  manors  in  which  an  estate  tail  may  be 
created,  as  an  inseparable  concomitant,  and 
without  any  special  custom  to  warrant  it  (t) ;     [  169  ] 


(k)  3  P.  Wms,  10.  in  Dunn  v.  Green. 

(t)  As  every  customary  court  has  power  ex  necessitate 
to  determine  adverse  suits  relative  to" the  lands  held  by 
cQpy  of  the  manor,  it  should  seeq)  to  follow  as  a  n^ 
cessary  consequence^  that  they  may  also  proceed ,  tQ 
judgment  on  a  fictitious  one^  and  consequently  per- 
mit recoveries  to  be  suffered.  See  post,  vol.  2.  p.  34. 
&c.  39,  42.  &  4  Co.  23.  a.  1  Wils.  27.  And  see 
Moore,  358,  Deil  v.  Higden.  I  Roll.  Abr.  50G. 
Copyh.  (B)  pi.  2.  S.  C.  Duh.  but  cites  Morris's 
case  as  so  adjudged,  p.  Cur.  and  see  Gilb*  Ten,  176. 
as  citing  Moore,  753.  pi.  1037.  Carter's  Rep.  9-  23. 
p.  Bridgman,  C.  J.  in  Taylor  v.  Shaw,  And  see  2  Ves. 
604.    Carr  &  Singer. 

And  it  should  seem  from  Carter,  22,  &c.  {Taylor  v, 
Shaw,)  that  a  custom  to  restrain  a  recovery  would  not 
be  good.  As  a  custom  to  bar  by  forfeiture  et  non 
aliter:  the  non  aliter  would  be  void.  "  If  you  allow  a 
customary  entail  you  must  allow  a  customary  recovery,** 
said  Bridgman,  C.  J. 

And  note,  a  recovery  suffered  in  a  manor  court  can 
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though  other  modes  may  be  also  used  in  the 
maaor  (A). 


Manner  of         The  form  of  sufiefine  such  recovery  in 

•uffisrioff  it* 

the  manor  court  is  this :-— • 


Let  us  suppose  jRo6tfr/  Brampton  to  be 
tenant  m  tail,  and  desirous  of  barring  the 
[  163  3  entail  by  recovery;  in  which  recovery  Henry 
WiUon  is  to  be  tenant  to  the  plaint,  Ttmo- 
thy  Walgraoe  demandant,  Robert  Brampton 
to  come  in  as  vouchee,  and  to  vouch  over 
Edmand  Akehurst  the  common  vouchee  of 
the  court. 


>-*i 


only  be  reversed  by  petition  to  the  lord,  in  the  nature 
of  a  writ  of  false  judipmenU  I  Fern,  367^  Ash.  ▼. 
Rogie,  and  the  Dean  and  Chapter  of  St.  Paulas,  and 
Shower's  Ca.  m  Pari.  67.  See  it,  and  %  J.  BlacksL 
946.     Smith  k  Ux.  v.  Dean  and  Chapter  of  St.  Pants. 

If  a  person  seized  in  tail  of  a  copyhold,  suffer  a  reco- 
very in  the  Lord's  Court,  the  fee  acquified  by  such  re- 
covery will  descend  as  the  entail  would  have  descended ; 
t.  >.  if  the  recoveror  had  taken- the  entail  ex  parte  ma- 
tema  the  fee  shall  descend  to  his  maternal  heirs. 
6  Durnf,  &  East 9  104.  Croio  v.  Baldwcre.  One 
plaint  for  several  tenements.     See  B  Co.  47*  b. 

(k)  2  Strange,  \  1 97.     Everali  v.  Smalletf. 
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In  the  first  place  let  the  copyholds  he 
surrendered  to  the  use  of  Henry  WiUan^  to 
make  him  tenant  to  the  plaint;  and  let 
Henry  Wilson  be  admitted  iq  the  usual 
manner. 

Then  let  the  steward  say ;  • 

'^  You,  Timothy  Walgrave^  being  now  in 
court  in  your  own  proper  person,  complain 
against  Henry  Wilson  of  a  plea  of  land  (to 
wit)  one  messuage,  &c.  held  of  this  manor 
by  copy  of  court  roll,  at  the  will  of  the  lord ; 
and  thereupon  you  pray  process  to  be 
awarded  against  him  ? 

^*  But  you  Henry  Wilson  voluntarily  ap* 

pear  to  answer  to  the  said  Timothy  Wal^ 
grave? 

**  And,  thereupon,  you,  Timothy  Wal- 
grave^  demand  against  the  said  Henry  Wil-^ 
son  the  tei^ments  aforesaid  with  the  appur- 
tenances, as  your  right  and  inheritance? 
And  say  that  yoii  were  seized  of  the  same  in 
your  demesne  as  of  fee  and  right,  according 
to  the  custom  of  this  manor,  at  the  will  of 
the  lord ;    and  into  which   the  said  Henry 

s 
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WiUm  hi»  not  tntry  but  after  the  disseisiQ 
of  ooe  Hugh  Hunij  Sec.  > 


[  164  ]  "  Whereupon  you,  Hmry  WiUon^  come 
and  defend  V^ur  right  to  the  tenements 
aforesaid  with  the  appurtenances;  and  vouch 
over  to  warranty  Robert  BrompUm? 

^*  To  which  you,  Robert  Brampton^  2ip^ 
pear? 

^<  And  thereupon  you,  Timothy  Wa^rave^ 
nake  the  Hke  demand  against  the  said  Ro* 
bert  Brompton  as  against  the  said  Henry 
WiUon;  and  say  that  you.  were  seized  of  the  . 
tenements  aforesaid  with  the  appurtenances 
10  your  demesne  as  of  fee  and  right,  accord- 
log  to  the  custom  of  this  manor,  at  the  will 
of  the  lord;  and  into  which  the  said  Robert 
Brompton  has  not  entry  but  after  the  dis^« 
sin  of  the  said  Hugh  Huni^  &c.  ? 

"  Whereupon  you,  Robert  Brompton^ 
come  and  defend  theright  of  the  said  Henry 
Wilson  to  the  tenements  aforesaid,  with  the 
appuctenancira ;  and  further  call  to  warranty 
Edmond  Akehurst? 
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^*  To  whicb  you,  EdtMmd  Akehurstj  ap» 
pear  ?  >» 

"  And  thereupon  you,  Timothy  Walgrave^ 
fliake  the  like  deoiarid  against  the  said  Ed^ 
ntond  Akehunt  as  against  the  said  Robert 
jBromptan;  and  say  that  you  were  seised  of 
the  tefiements  aforesaid,  with  the  appurte* 
nances  in  your  demesne  as  of  fee  and  right,  [  165  ] 
according  to  the  custom  of  this  manor,  at 
the  will  of  the  lord ;  and  into  which  the  said 
Edmond  Akehurst  has  not  entry,  but  after 
the  diasetsia  of  the  said  Hugh  Hunt^  &c.  ? 

"  Whereupon  you,  Edmond  Akehurst^ 
come  and  defend  the  right  of  the  said  Henty 
WiUm;  and  say  that  the  said  Hugh  Hunt 
did  not  disseise  the  said  Timothy  Walgrave 
of  the  tenements  aforesaid,  as  the  said  Timo* 
thy  dues  by  «bis  plaint  above  pretend  and  aN 
lege:  and  of  this  you  put  yourself  upon  this 
court,  &c.  ? 

**  And  thereupon  yon,  Timothy  Wal- 
grave^ crave  leave  of  this  court  to  imparl 
until  four  of  the  clock  of  the  aftcrnooa  of 

this  day  ? 

s  ^ 
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<*  Therefore  leave  is  granted  to  the  said 
7iiiiD/Ay,and  also  unto  the  said  Edmonds  to 
the  said  hour.'' 

Here  let  Timothy  fValgrave  and  Ednumd 
Akehurst  leave  the  court:  and  at  four 
o'clock  proceed:  Timothy  Walgrave  being 
come  into  court,  but  Edmand  Akehurst 
being  absent , 

Then  let  the  steward  say : 

'*  And  now,  after  the  imparlance  to  you 
by  this  court  given,  you,  Timothy  Walgrave, 
appear  ? 

[  166  1        '^  Therefore  let  proclamation  be  made  that 
the  said  Edmond  Akehurst  appear  also." 

ft 

Beadle,  ''  Oyezj&cc.  Edmand  Akehurst 
come  into  court  and  answer  to  Timothy 
Walgrave  of  a  plea  of  land  now  pending  be- 
tween you ;  or  judgment  shall  be  entered 
against  you  for  the  tenements  which  he 
claims." 

■ 

Steward,    ^'  Edmond    Akehurst^   al- 
though solemnly  called,  having  made  de- 


L 
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fault  and  standing  in  contempt  of  this  court, 
let  judgment  be  therefore  entered  against 
hiin  that  the  demandant  recover  the  tene- 
ments claimed/' 

Make  three  proclamations  before  judg^ 
ment,  thus: 

Beadle,  "  Oyez^  &c.  If  any  can  aught 
say  why  Timothy  Walgrave  should  not  re- 
cover against  Henry  Wilson^  Robert  Bromp^ 
toHj  and  Edmond  Akehurst^  the  tenements 
which  he  claims,  let  them  come  into  court 
and  they  shall  be  received/^ 

« 

Steward,  '*  But  as  none  appears — it 
is  considered  by  this  court  that  the  said 
Jtmoihy  Walgrave  recover  his  seisin  of  the 
tenements  aforesaid  with  the  appurtenances 
against  the  said  Henry  Wilson;  and  that  the 
said  Henry  Wilson  have  of  the  lands  and  te- 
nements of  the  said  Robert  Brompton  within 
the  jurisdiction  of  this  court  (/),  to  the  value  [  167  . 
of  the  tenements  aforesaid. 


(/)  The  recovery  in  value  can  be  only  for  other  copy- 
hold lands  within  the  same  manor*  See  il/oor«, 358*9. 
Dell  &  Higden. 
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*^  And  that  the  said  Robert  Br&mpinn  hnrt 
o^the  iandn  and  tenemeots  of  the  said  Ed' 
mond  Akthurul^  within  the  jurisdiction  of 
this^  court,  to  the  value  of  the  tenements 
aforesaid:  and  that  x\ie  %9\A  Edmo9ui  Ake^ 
hurtU  be  in  mercy. 

"  And  in  pursuance  of  this  judgment,  you 
Timolhy  fValfrare^  pray  the  precept  of  this 
court  to  be  dirt^cted  to  hhrnael  Cooke^  the 
bailiff  or  beadle  of  this  manor,  whereby  you 
may  be  put  into  the  peaceable  possession  of 
the  tenements  aforesaid  with  the  appurte- 
nances; according  to  the  custom  of  the 
same  manor  ?     < 

"  Wherefore  let  such  precept  issue;  re- 
turnable here  into  this  court  without  delay/* 

Beadle  afterwards  appears.  Steward; 
*^  You,  Lhmad  Cooke j  the  beaWIe  of  this 
manor  or  Fairhur^j  appear,  and  say  that  you 
have  delivered  the  full  and  peaceable  pos- 
session of  the  tenements  aforesaid  to  the 
said  Timofhif  Walgruve^  as  by  the  precept 
of  this  court  to  you  directed  was  com- 
manded V^    * 
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Thea  admit  Timothy  Walgrav$;  thus,         [  ijs  ] 

*^  And  in  confirmatioD  and  execution  of 
the  same  recovery,  the  lord  of  this  manor, 
by  me  bis  steward,  now  in  full  and  open 
court,  grants  seisin  of  all  and  singular  the 
tenements  aforesard  with  theappurtenancesy 
by  this  rod,  according  to  the  custom  of  this 
manor,  unto  you,  Timotki/  IValgrace;  to 
bold  to  you  the  said  Ttmoihy  Walgrav$  and 
your  heirs  and  assigns  at  the  will  of  the  lord 
according  to  the  custom,  &c.  by  the  rents, 
duties,  and  services,  &c.^' 

« 

Then  let  Jtmothy  Walgrave^  Henry  fVH- 
«o»,  Robert  Brampton^  and  Edrmmd  Ake-^ 
hursts  surrender  the  tenements  to  the  use  of 
Robert  Brampton^  in  the  usual  form: -and 
let  Robert  Brompton  be  admitted. 

The  recovery,  when  suffered)  is  thus  en- 
tered on  the  roll: 

"  At  this  Court  came  Robert  Bromp*  Bntry  onihe 
Am,  one  of  the  copyhold  or  customary  te- 
nants of  this  manor,  in  his  proper  person, 
and  surrendered  into  the  hands  of  the  lord 
6(  the  manor  aforesaid,  by  the  rod,  and  ac- 
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cept«nce  of  his  said  steward,  according  to 
the  custom  of  the  said  manor,  All  that  co* 
pyhold  or  customary  messuage,  &c.  To  the 
Me  and  behoof  of  Henry  fVilson^  of,  &c.  his 
heirs  and  assigns  for  ever :  To  whom  the  lord 
of  the  said    manor,    by  his  said  steward, 
granted  seisin  thereof,  by  the  rod;  To  have 
[  ^09  ]     and  to  hold  the  said  messuage,  &c.  unto 
him  the  said  Henry  fVilson  his  heirs  and  ^- 
signs  for  ever,  at  the  wi-ll  of  the  lord,  ac- 
cording to  the  custom  of  the  said  manor; 
by  the  rents,  duties,  and  services  therefore 
due  and  of  right  accustomed.     And  he  was 
admitted  tenant  thereof  in  form  aforesaid ; 
but  paid  no  6ne  to  the  lord,  because  his 
estate  was  only  had  for  a  further  assurance ; 
and  his  fealty  was  pardoned. 

**  And  afferwardsj  at  this  same  court,  came 
Timothy  Walgrave  in  his  proper  person  and 
complained a^inst  the  said  Henry  tViUonm 
a  plea  of  land,  that  is  to  say,  of  the  said  mes- 
suage, &c.  and  made  protestation  to  prose- 
cute his  said  plaint  in  this  court,  in  the 
form  and  nature  of  a  writ  of  right  patent  at 
the  common  law,  according  to  the  custom 
of  the  said  manor;  and  thereupon  found 
pledges  to  prosecute  the  same  in  form  afore* 
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said ;  that  is  to  say,  John  Doe  and  Richard 
Roe:  and  prayed  that  process  might  be 
thereupon  awarded,  according  to  the  cus- 
torn  of  the  said  manor,  against  the  said 
Henry ^  returnable  here,  at  this  court,  with  * 
out  delay.  But  the  said  Henty  Wilson^ 
being  present  here  in  court,  voluntarily  of- 
fered himself  to  answer  unto  the  said  Timo^ 
thy  fValgrave,  without  such  process  unto 
him  directed:  whereupon,  the  said  Timothy 
demanded  against  the  said  Henry ^  the  said 
messuage,  &c.  within  this  manor  and  the 
jurisdiction  of  this  court,  and  held  of  this 
manor,  by  copy  of  court  roll  at  the  will  of 
the  lord,  according  to  the  custom  of  this 
manor,  as  his  own  right  and  inheritance;  [  170  3 
and  whereof  he  was  seized  in  his  demesne 
as  of  fee  and  right  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  said  manor,  in 
the  time  of  peace^  in  the  time  of  our  lord 
tbe  king  that  now  is,  by  taking  the  profits 
thereof  to  the  value,  &c.  and  that  his  right 
was  such,  he  offered,  &c.  And  thereupon 
tbe  said  Henry  came  and  denied  the  right 
of  the  said  Timothy^  when,  &c.  and  his 
seiain ;  of  which  seisin,  &c.  the  whole, 
&c,  and  whatsoever,  &c.  and  especially  of 
tbe  said  messuage,  &c.  with  the  appurte- 
nances in  his  demesne  as  of  fee  and  right,  at 
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the  will  of  the  lord  according  to  the  cuatoni 
of  the  said  aianor;  atid  vouched  to  warrant 
the  premises  with  th«ir  appurtenaores,  the 
'said  Robert  Brampton;  who  beiofc  likeMriae 
here  present  in  court,  also  appeared  freely 

• 

without  process  unto  bim  directed;  Amd 
the  said  of^esauas^e,  &cwich  the  appurte* 
nances,  unto  him  did  warrant.  Whereupon 
the  said  Timothy  demanded  a^inst  bim  the 
said  Robert^xewexiX  by  his  warranty  aforesaid, 
the  said  messuage,  &c.  with .  the  appurte*^ 
nances,  in  form  aforesaid;  and  whereof  he 
said  he. was  seised  in  his  demesne  as  of  fee 
and  right,  at  the  will  of  the  lord,  according 
to  the  custom  of  the  said  manor,  in  time  of 
peace,  in  the  time  of  our  lord  the  king  that 
that  now  is,  by  taking  the  pr6fits  thereof  to 
the  value,  &c.  And  that  bis  right  was  such 
he  offered,  &c»  And  t/iereupcmthe  said  jRik 
i«r/,  tenant  by  his  warranty  aforesaid,  came 
and  denied  the  right  of  the  said  Timoiky, 
when,.  &c.  and  his  seisin:  of  which  seisiD, 
[  171  ]  &c.  the  whole,  &c.  and  whatsoever,  ice. 
and  especially  of  the  said  messuage,  &c.  aad 
premises  before  mentioned  with  the  appur* 
tenances,  in  his  demesne  as  of  fee  and  rtgblf 
at  the  will  of  the  lord,  according  to  the  cus* 
torn  of  the  said  manor;    and  vouched  to 
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warrant  the    premi<ies  with   the  •  appurte<» 
nances,  Edmoud  Akghurxi^  who  beiii^  like- 
wise then  preseot  in  court,   also  appeared 
fireeiy,  without  process  unto  biok  directed; 
And  the  said  messua^re,  &c.  and  premises 
before  mentioned  with  the  appurttnauces^ 
uotohicn  did  warrant.     Whereupon  tlie  said 
Timoihy  demanded    against  him  the   said 
Edmamd^  tenant  by  his  warranty  aforesaid, 
the  said  messuage^  &c.  and  premises  be* 
fore  mentioned,  with  the  appurtenances,  in 
form  aforesaid  ;  and  whereof  he  said  he  was 
seized  in  his  demesne  as  of  fee  and  right,  at 
the  will  of  the  lord,  according  to  the  custom 
of  the  said  manor,  in  time  of  peace,  'in  the 
time  of  our  lord  (he  king  that  now  is,  by 
taking  the  profits  thereof  to  the  value,. &a 
and  that  his  right  was  such  he  offered,  &c. 
And  thereupon  the  said  Edtn0udy  tenant  by 
his  warranty  aforesaid,  came  and  denied  the 
right  of  the  said  Tuuoihy^  when,  &c.  and 
his  seisin,   &c.  of  which  seisin,   &c.  the 
whole,  &c.  and  whatsoever,  &c.  and  espe- 
cially of  the  said  messuage,  &c.  and  pre- 
misea  before  mentioned,  with  the  appurte- 
nances in   his  demesne  as  of  fee  and  right, 
at  the  will  of  the  lord,  according  to  the  cus-  geeZV^r 
torn  oftbe  said  manor;  and  put  himself  upon  i}^-^S^'^'^' 


\\ 
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the  homage  of  the  said  court  in  the  place 
and  stead  of  the  great  assize  at  the  common 
law,  and  prayed  a  recognition  thereupon  to 
[  172  ]  5e  had — Whether  he  had  more  right  tohave 
and  to  hold  the  said  messua«>e,  &c.  and  pre- 
mises before  mentioned,  with  the  appurte- 
nances, as  tenant  thereof  by  his  warranty,  so 
as  he  now  hoideth  the  same,  or  the  said 
Timothy  to  have  and  to  hold  the  said  meg- 
suage,  &c.  and  premises  before  mentioned, 
with  the  appurtenances,  so  as  he  above  hath 
demanded  the  same  ?  And  thereupon  the 
said  Timothy  prayed  license  to  imparl  until 
four  of  the  clock  in  the  afternoon  of  tbe 
same  day;  and  it  was  granted;  and  the 
same  time  was  given  to  the  said  Edmmd, 
there,  &c.  And  afterwards^  at  the  said 
hour  of  four  in  the  afternoon  of  the  same  da?, 
the  said  Timothy  came  again  into  court; 
but  the  said  Edmond  returned  not  there 
into  court,  although  he  was  solemnly  called: 
but  departed  in  contempt  of  the  court, 
and  made  default.  Whereupon  in  full  and 
open  court  public  proclamation  was  made, 
that  if  any  one  laid  claim  to  the  premises 
before  mentioned,  he  should  come  in  before 
final  judgment  should  be  given;  but  none 
came;  therefore,  according  to  the  custom  of 
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the  said  manor,  it  was  considered  by  the 
court  that  the  said  Jimoihy  recover  bis 
seisin  against  the  aforesaid  Henry  of  the 
said  messuage^  &c.  and  premises  before 
mentioned,  with  the  appurtenances;  and 
that  the  said  Henry  have  of  the  lands  and 
tenements  of  the  said  Roheti^  within  the  ju- 
risdiction, &c.  to  the  value,  &c.  And  that 
the  said  Robert  have  of  the  lands  and  tene- 
ments of  the  said  Edmofid,  within  the  ju- 
risdiction, &c.  to  the  value,  &c.  And  that 
the  said  Edmond  be  in  mercy.  And  there-  [  173  ] 
upon  the  said  Timothy  prayed  of  the  lord  of 
the  manor  aforesaid,  a  precept  to  be  directed 
to  Ishmael  Cooke,  the  bailiff  or  minister  of 
the  court  aforesaid,  to  cause  him,  the  said 
Timothy,  to  have  full  seisin  of  the  premises 
with  the  appurtenances;  returnable  then  at 
the  same  court  without  delay ;  and  it  was  . 
granted.  And  afterwards,  at  the  same  court, 
came  the  said  i^Amae/,  the  bailiff  or  minister 
of  this  court,  and  returned,  that  by  virtue  of 
the  said  precept  to  him  directed,  he,  the 
same  day,  caused  the  said  Timothy  to  have 
full  seisin  of  the  said  messuage,  &c.  and 
premises  before  mentioned,  with  the  ap- 
purtenances; as  by  the  said  precept  to  him 
directed   was    commanded.     By   virtue  of 
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which  recovery,  a«d  seisin  theretipmi  bad, 
MB  aforesaid,  U)e  said  Timoiky  entered  into 
the  said  messuave,  &c.  and  premises  above 
^   meotiooed,  wich  the  appurteoatices ;  and  was 
thereof*  seised  in  his  dctnesoe  as  of  fee  and 
right,  at  the  will  at*  the  k>rd,  accofdkig  to 
the  custoai  of  the  said  ouinor ;    Amd  being 
so  sei2e<i,  by  v.rtueof  the  recovery  aad  ex- 
ecution bad  aad  made  in  foriD  atbfesatd,  the 
lord  of  the  said  maoorout  ot  bis  special  fi^> 
vour,    for   the  better  approbation,  ratifica- 
tion, and  con(iraiation  of  all  and  siogylar 
the  premises,  then  in  full  court,  by  bis  said 
steward  did  give  and  deliver  unto  the  said 
Timothy  of  the 'Said  premii^s,  wtib  the  ap* 
purtenanoes,  full  seisin  by  the  rod;  To  ham 
mmd  io  hold  the  said  messuage,  &c.  and  all 
and  singular  the  premises,  uitb  tbeir  appur- 
tenances, unto  him  the  said  Tunoihjf^  his 
r  174  1     beirs,  and  assigns  for  ever,  at  the  will  of  the 
lord,  according  to  the  custom  of  the  said 
manor;  by  the  rents,  duties,  and  services 
therefore  due  and  of  right  accustomed;  but 
be  paid  no  fine  to  the  lord ;  because  this  re- 
covery was  only  had  for  further  asstiratioe ; 
and  his  fealty  was  pardoned.     And  the  saad 
Timothy  was  admitted   tenant  thereof  iu 
form  aforesaid  accordingly. 
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^^  And cfterwardB^  at  the  same  court,  came 

the  said  Timothy  Walgrave^  Htnry  Wihon^ 

Robert  Brompion^^nA  Edmond  Akehursi^  in 

•tb^ir  proper  persons,  anil  surrendered  into 

the  hands  of  the  lord  of  the  said  manor  by 

the  rod,  and  acceptance  of  the  said  steward, 

according  to  the  custom  of  the  said  manor, 

the  said  messuage,  &c.  and  all  and  singular 

the  premises  above  mentioned  with  their 

kppurtenances,   so  recovered  as   aforesaid, 

To  the  use  and  behoof  of  the  said  Robert 

Srompion  his  heirs  and  assigns  for  ever: 

To  whom  the  lord  of  the  said  manor,  by  his 

.said  steward,  did  then  and  there  grant  seisin 

'  thereof  by  the  rod :    To  have  and  to  hold 

the  said  messuage,  &c.  and  premises  before 

mentioned,  with  their  appurtenances,  unto 

•him  the  said  Robert  Brompton  his  heirs  and 

assigns  for  ever,  at  the  will  of  the  lord,  ac- 

'  cording  to  the  custom,  of  the*said  manor; 
by  the  rents,  daties,  and  services  thereof 
due  and  of  right  accustomed.     And  he  was 

.  admitted  tenant  thereof  in  form  aforesaid: 
but  paid  QO  fine  to  the  lord ;  because  this 
recovery  was  only  had  for  further  assurance; 
and  he  had  aforetime  made  his  fealty." 

Secondly:  An  entail  of  a  copyhold  may    p  175  -j 
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Forfeitofe      be  barred  by  forfeiture  and  re^grant.    But 
^^^^  '  this  mode  of  barring  an  entail  is  only  adopted 
in  compliance  with  the  established  usage  of 
'  the  particular  manor.    If  such  usage  be  not 

prescribed,  a  recovery  or  surrender  is  had 
recourse  to  for  effecting  a  bar.  But  a  cus- 
tom to  bar  an  entail  by  forfeiture  and  re- 
grant  has  been  adjudged  good. 

As  such  forfeiture  and  regrant  are  re- 
garded as  merely  the  instrument  or  foim 
enabling  the  tenant  to  destroy  the  entail, 
they  are  considered  as  wholly  subservi^t 
to  that  end. 

The  tenant,  therefore,  usually  makes  t 
lease  without  license,  and  not  warranted  bjr 
the  custom ;  or  else  surrenders  to  a  pur- 
chaser who  makes  such  lease;  to  the  end 
that  a  forfeiture  may  be  incurred,  and  the 
lands,  on  seizure,  be  regranted  by  the  lord, 
to  the  person  whom  the  lessor  shall  name. 

On  such  lease,  the  lord  seizes  the  copy- 
hold as  a  forfeiture;  and  immediately  re- 
grants  it  to  the  person  designated.  For  tbe 
whole  procedure  being  a  mere  form  for  ef- 
fecting a  bar,  the  lord  is  only  an    instru- 
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ment,  and  compellable  to  re-grant  to  the 
person  nominated,  as  in  the  case  of  a  com«> 
mon  surrender  (m).  The  proceedings  are 
thus  entered : 

» 

"  A/xD  ALSO  at  this  court  the  homage    C  ^76  ] 
aforesaid  present  that  A.  JB.,  one  of  the  co-  ^^"^^'^  ^"  ^""^ 
pyhoid  or  customary  tenants  of  this  manor, 
did,  on  or  about  the  — - —  day  of  now^ 

last  past,  being  then  seised  of  an  estate  tail 
of  and  in  a  certain  messuage,  &c.  situate 
&c.  within  and  held  of  the  manor  aforesaid, 
at  the  will  of  the  lord,  according  to  the  cus« 
torn  of  the  manor  aforesaid,  demise  and  lease 
the  said  messuage,  &c.  unto  C.  D,  &c.  for 
and  during  the  term  of  seven  years  from 
thence  ensuing,  without  having  previously 
obtained  the  license  of  the  lord  to  authorize 
hkn  so  to  do,  and  contrary  to  the  custom  oi 
this  manor :  fVhereupim  the  said  messuage, 
S^c.  became  forfeited  to  the  lord.  And  they 
/urlher  pre$ent  that  the  said  demise  and  lease, 
so  made  as  aforesaid,  were  made  by  the  said 
A.  B*  to  the  only  end  that  thereby  such  for** 


,m>    .     I  I  ■  I  I  Wi    t  — — ^— ^w—   I  >      ■   ■        II" 


(m)  2  Saund.  429.    Grantham  v.  Copleff  et  ah 

T 
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feitiire  might  incur,  and  that  the  lord  of 
this  manor,  on  seizure  tor  the  same,  might 
re-grant  the  said  messuage,  &c.  To  the  use 
of  the  said  A.  B.  and  his  heirs,  (or  ot  C.  D., 
&c.)  To  ihe  intent  that  such  estate  tail  might 
be  utterly  destroyed  and  docked,  and  the 
said  A.  B.  and  his  heirs  might  become  seised 
of  an  estate  in  fee  simple  of  and  in  the  said 
messuage,  &c.  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  said  mapor ;  ai 
in  such  cases  used  and  accustomed, 

^*  And  the  said  A,  B.  being  present  in 
court  in  his  proper  person,  prayed*  the  pre- 
cept of  this  court  to  be  directed  to  the  bai- 
[  177  ]  liff  of  this  manor,  returnable  without  delay, 
commanding  the  said  bailiff  to  .eater  into 
and  upon  the  said  messuage,  &c.  and  seise 
the  same  into  the  hands  of  the  lord:  and 
the  precept  was  granted. 

^^  And  afterwards^  the  same  court  being 
sitting,  hhmael  Cooke,  the  bailiff  of  the  ma- 
nor aforesaid,  said  that,  by  virtue  of  the 
same  precept  to  him  directed,  he  had  en- 
tered into  and  upon  the  said  messuage,  &c. 
and  seised  the  same  into  the  hands  of  the 


1 
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lord ;  as  by  the  same  precept  he  was  com- 
maiided. 


•*  Whereupon  the  said  A.  B.  further 
prayed,  that  the  lord  of  the  said  manor  would 
re-graDc  the  said  messuage,  &c.  to  him  the 
said  A.  B.  and  his  heirs  for  ever,  by  cdpy 
of  court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor:  To 
which  prayer  of  the  said  A.  B.  the  lord  of 
the  manor  aforesaid  by  his  said  steward  con- 
sented, and  did,  by  the  same  steward,  grant 
seisin  thereof  by  the  rod  :  To  hold  the  said 
messuage,  &c.  unto  him  the  said  A.  B.  and 
bis  heirs  for  ever,  at  the  will  of  the  lord,  ac- 
cording, &c.  by  the  rents,  customs,  &c. 
So  that  he  the  said  A.  B.  and  his  heirs  might 
become  seised  of  a  clear  estate  in  fee  simple, 
at  the  will  of  the  lord,  &c.  of  and  in  tbd 
said  messuage,  &c.  And  that  all  estates  tail 
before  vested  in  the  said  A.  B.  might  be  ut- 
terly and  absolutely  barred  and  for  ever  ex- 
tinguished; according  to  the  usage  of  the 
said  manor:  And  the  said  A.  B.  was  ad- 
mitted tenant  to  all  and  singular  the  said  [  178  1 
premises  in  form  aforesaid;  but  he  paid  no 
fine  to  the  lord ;    the  same  being  on  a  com  • 
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mon  assurance :  and  he  had  aforetime  made 

his  fealty.*' 

Bynumnder.      A  third  method  of  barriDg  an  entail  of 
copyholds  is  by  surrender. 

<'  In  the  case  oF  EveraU  y.Smalliy{n)f  it 
was  said,  by  the  dourt,  that  a  surrender  was 
the  cheapest  and  the  most  natural  way  to 
bar  an  estate  tail:  and  it  was  adjudged  in 
that  case  that  a  custom  to  bar  by  surrender 
might  be  concurrent  with  a  custom  to  bar 
by  recovery  •. 

And  if  there  be  no  custom  prescribing 
the  mode  of  barring  su(:h  entail,  it  may  be 


(n)  2  Strange f  1197.  I  fFU$.  26.  S.  C.  2  JuH. 
Blackst.  944.  Doe  d.  Wightwick  ▼.  Truhy  &  a/,  and 
see  2  Burr.  969*    Martin  d.  Weniom  v.  MowRn. 

*  [A  lingle  iostaiice  of  a  suFrender  in  fte,  by  teoanc 
iu  special  tail,  of  a  copyhold  estate*  held  to  be  evideiice 
of  a  custom  withio  the  manor  to  bar  entails  by  smreiH 

« 

der ;  though  the  surrenderor  had  aot  been  dead  2(^ 
years,  and  though  one  instance  was  proved  of  a  reca- 
very  suffiered  by  a  tenant  in  tail  to  bar  the  entail. 
2  Maule  if  Selwpn^ ».    Bm  d.  BennHt  r.  J^ffhry.] 
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barred  by  surrender  *,  though  such  surren* 
der  be  only  to  the  use  of  a  will  (a). 

Agaio,  if  a  cc^yhoWer  hi  tail  accept  a  By^raniof 
gramt  of  the  freehold  of  the  prenises  held  *'"''  ^'*'^**''^'^' 
by  cofiy,  the  copyhold,  though  entailed. 
wiN  be  eatroguished  (p). 

So  if  a  person  be  a  tenant  in  tail  of  a  trust     r  179  ] 
of  copyhoM,  and  aocept  a  surrender  of  the  orthe  i«sai 

etUte. 


*  Ib  the  cue  of  Radford  v.  WiUon^  3  Atk.  815. 
L^rd  Hardwkke  said,  *'  it  has  never  been  laid  down 
that  a  common  recovery  in  necessary  to  bar  an  estate 
tail  of  copyholds.** 

(o)  2  Vei,  59^.  Moore  ▼  Moore.  Ibid.  604w  Carr 
d.  Dagweli  v.  Smger.  2  Vtm.  586.  Oiwa^  v.  HuA' 
MWi.  Ibid.  702.  White  &  al.  v.  Tkomburgh  &  al. 
And  the  remainders  over  will  be  barred.  See 
a  Fern.  583.  Otway  v.  Hudson.  So  if  a  surrender 
will  bar  a  legal  it  will  bar  an  equitable  entail.  See 
3  Atk.  815.  Radford  v.  Wih<m.  A.  tenant  for  life, 
remainder  to  B.  in  tail, — a  surrender  by  B.  in  the  life- 
time of  A. — no  ban  See  1  Bro.  C.  C.  68G.  in  Higk* 
ways.  Banner.    (Per  Master  of  the  Rolls.)  q. 

(p)  3  P.  Wms.  9.  Difnn  v.  Green.  1  Bfotvn.  Ch. 
Ca.  515.  Wynne  v.  Cookes.  2  Ves.  Jun.  5^4.  Cha!^ 
loner  r.  MurhaiL  I  Fipm.  293.  458.  Parker  v. 
Turner. 
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legal  estate  from  the  trustees,  it  will  bar  the 
entail  and  remainders  over. 

Gr^fme^  Thus,  John  Grayme^  being  seised  of  cer- 

tain  copyhold  premises  held  of  the  manor  of 
Aecringion  in  the  county  of  Leicester^  sur- 
rendered them  to  the  use  of  Robert  ElUm 
and  Jtfftry  Taylor  and  their  heirs  to  such 
uses  as  lie  should  declare  by  will,  and,  on 
the  same  day,  made  his  will  and  declared 
that  the  trustees  should  stand  seised  of  the 
premises,  to  the  use  (among  other  uses)  of 
John  Grayme^  son  of  Oliver  GraynUy  for  life, 
with  remainder  to  the  heirs  male  of  bis 
body  :  with  remainder  to  Oliver  Grayme^  the 
second  son  of  the  before  named  Oliver^  for 
life,  with  remainder  to  the  heirs  male  of  bis 
body,  with  several  remainders  over. 

The  trustees  were  admitted,  JohnGrayme^ 
the  son  of  Oliver ^  became  possessed  as  tenant 
in  tail;  and  died,  leaving  a  son  John^  who 
also  became  possessed  as  tenant  in  tail, 
when  the  trustees  surrendered  the  pre- 
mises, to  the  use  of  the  said  John,  the  son, 
in  tiee;  who  was  of  consequence  admitted; 
and  afterwards  died  without  heir  male,  but 
leaving  three  daughters. 
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Tbe  plaintiff  claimed  as  heir  male  of  0/t- 
ver  tbe  second  son  of  the  first  named  Oliver^ 
bv  reason  of  the  failure  of  the  issue  male  of 
John. 

The   defendants  were   the  daughters  of     [  180  ] 
John  tbe  son,  and  claimed  under  tbe  sur- 
render made  by  the  trustees  to  the  use  of 
their  father  in  tiee. 

And  by  Lord  Chancellor  ApsUy^ 

^^  The  acceptance  of  tbe  surrender  and 
the  admittance  under  it,  is  evidence  of  an 
intent  to  acquire  a  fee;  and  therefore  a  bar 
to  tbe  entail  in  equity.' 


»> 


And  the  bill  was  dismissed,  but  without 
costs  (jf). 

But  while  the  equitable  entail  and  the  EnUilofa 
legal  estate  are  in  several  persons,  such  en-  docked °'    ^ 
tail  must  be  barred  by  some  act  of  the  te- 


iq)  Grayme  v.  Grayme  &  ElOm^  in  Cane.    Bill  filed 
S£d  June^  1763.     And  see  alflo  8  Vem,  5S3.  Oiway  v 
Hudam  et  al. 


«8*  ENTAlLl 

Ddnt:  for  though  it  be  but  an  estate  in 
equity,  it  will  not  be  devisable  unless  the 
entail  be  barred  (r). 

Equitable  re-       j^  ^^g  q^^^  Jj^IJ  ^^at  a  devise  of  such  an 

coveiy. 

equity  in  freeholds  would  be  good  without 
any  further  act  to  bar  the  entail  («):  yet  it 
,  has  been  now  long  determined  that  a  reco- 
[  1^1  ]  very  naay  be  suffered  of  an  equity;  and  that 
it  is  as  essential  to  dock  such  equitable  en- 
tail, as  it  would  be  to  destroy  a  legal  one  (l). 
It  should  seem,  therefore,  that  a  recovery 
may  be  suffered,  in  the  manor  court,  of  an 
equity  in  copyholds,  analogous  to  that  rela- 
tive to  freehold  property:  and, indeed,  that 
the  same  mode  should  be  adopted  for  the 
barring  of  an  equitable  as  it  would  be  neces- 
sary to  pursue  for  the  purpose  of  destroying 


(r)  See  1  Hen.  Blackst.  46 1 .  Roe  d.  Eberall  k  oL 
he.  V.  Lowe  ic  ah 

{s)  Precede  in  Chanc,  228.  Woolnough  ▼•  Wool- 
nough.  And  see  5  Fe#.t/tcii«  12-13.  Copyholds,  See 
3  Atk.  R  ]  5.     Radford  v.  Wihon. 

(t)  1  Bro.  Ch.  Ca*  72.  Boteler  r.  Allingtont  and 
Sdlmn  V.  Thornton^  there  cited.  And  see  1  P.  Wms* 
91*    Legate  y.  SeweU,  and  Mr.  Cbjc'#  note  (2). 
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B  legd  entail :  as  by  recovery  where  the 
special  custom  requires  a  recovery  to  bar 
a  legal  entail;  or  by  a  surrender,  where  a 
surrender  will  bar  an  entail  of  the  legal 
estate*. 

Yet  a  court  of  equity  will,  under  certain  chancery  will 
circumstances,  relieve  though  the  entail  has  J^drbl^of 
not  been  properly  barred;    or  decree  the  » tniu entail, 
trustees  to  surrender.      As,  where  a  per- 
son, being  tenant  in  tail  of  the  trust  of  a  co- 
P3rhold,  requested  the  trustees  to  surrender 
to  him ;  and  on  their  refusal  to  do  so,  brought 
his    bill    to    compel    them ;    and   pending 
such   snit,  went  to  the  lord's  court    and 
desired  to  be  admitted  [permitted]  to  sur- 
render, which  was  refiised,  because  the  le- 
gal estate  was  in  the  trustees;  and  devised  . 
his  interest:    it  was  decreed  that  the  copy- 
holds should   pass  by  his  will ;  the  entail 
and   remainders  being  conceived  as  suffi- 
ciently barred  [u). 

Again,   a   dormant   entail   shall   be  pre^     [  159  ] 


*  S  Atk.  815.  Radford  v.  Wilson. 

(w)  See  2  Vem*  583.    OHovy  v.  Hudson  k  ah 
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Preiuroi»iioo   vinud  to  have  been  cut  off,  where  seTeral 

tail  haft  been  of  the  issue  of  the  origiQal  tenant  in  tail 

^   '       have  been  admitted  as  heirs  in  fee^simple  (v). 


Covenant  to  surrender  Copyholds,  leith 
Declaration  of  Trusts^  (m  Marriage^  Sfc. 

This  Indenture  of  three  parts,  made, 
&c.  BETWEEN  H.  W.  W.  ot  &c.  and  M.  his 
wife,  of  the  first  part;  R.  L.  of,  &c.  (the 
father  of  the  said  M.)  of  the  second  part; 
and  D.  B.  of,  &c.  and  S.  C.  P.  of,  &c.  of 
Recital  of^  the  third  part.  Whereas  a  marriage  has 
been  lately  had  and  solemnized  by  and  be- 
tween the  said  H.  W.  W.  and  M.  his  now 
wife;  and,  on  the  treaty  for  such  marriage, 
It  was  agreed  between  and  by  the'  said 
H.  W.  W.,  M.  his  said  wife,  and  the  said 
R.  L.  that  the  said  H.  W.  VT.  should  re- 


marriage, &c. 


(tr)  ClaytofCi  Rep.  26.  Wadiworth's  case.  And 
iee  1  Hen.  Blackei.  46l.  in  R0e  w,  Lowtt  where  Loi^A- 
bor^mght  C.  J.  said  **  there  was  no  length  of  posaession 
against  the  entail  on  which  to  prenume  a  surrender;" 
which  acknowledges  that  a  surrender  nu^  be  presumed. 
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ceive  with  the  said  M.  as  and  for  her  mar« 
riage  portion,  of  the  said  R.  L.  the  sum  of 

,  at  the  time   and  in    the   manner 

hereinafter  mentioned:  and  in  consideration 
thereof  and  of  the  said  marriage,  and  in  order 
to  secure  a  maintenance  for  the  said  M.  (in    [  183  3 
case  she  should  survive  her  said  husband) 
and  also  a  provision  for  the  issue  of  such 
marriage  (if  any  such  might  be)  that  he  the 
said  H.  W.  W.  should,  at  his  own  charges, 
surrender,  limit,  and  convey,  Alt,  &c.  {the  Parcdt. 
premises)  situate,  &c.  and  within,  and  holden 
of,  the  manor  of  F.  by  copy  of  court  roll,  of 
which  he  is  now  seized  in  fee  at  the  will  of 
the  lord,  according  to  the  custom  of  the  said 
manor,  to  the  uses,  ends,  intents,  and  pur* 
poses  hereinafter  particularly  expressed  and 
declared  of  and  concerning  the  same.     Now 

THIS     INDENTURE    WITNESSETH,    that,     lU 

pursuance  of  the  said  agreement  and  in 
order  to  effectuate  the  same,  and  for  and 
in  consideration  of  the  said  sum  of 
payable  as  hereinafter  is  covenanted  and 
expressed,  and  also  of  10s,  by  each  of  them 
the  said  D.  B.  andS.  €•  F.  &c.  (the  receipt 
of  which  several  sums  of  lOf.  is  hereby  ac- 
knowledged) and  for  divers  other  good 
causes    and    considerations    him   hereunto 
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moving,  he  the  said  H.W.W.  for  himself 

his  iieira,    executors^   and    adiiiiai»(ratorB^ 

Corenantby    dotm  coveoaiiC  with  the  said  D.  B.   and 

the  bufibaDa 

to^tft  him-     S.  C  P«  their  heirs  and  aftsigDs^  by  these 
^^   '  presents  in  manner  followieg,  (that  is  to 
say,)  that  he  the  said  H.  W.  W.  shall  and 
ivill  at  the  next  general  customary  court, 
or,  in  the  mean  time,  at  some  special  court 
to  be  held  for  the  said  manor  of  F.  at  his 
own    costs   and    charges,    cause     himself^ 
to  be  admitted  tenant  to  all  and  sin<rular 
ADd,  oD  tuch    {ike  premi$€$)  according  to  the  custom  of  the 
iumnder'ih^  ^^1^  msoor;    and,  afterwards  at  the  same 
S^to'^thTuie  ^^^^^  surrender  the  said  {premUes)  with  the 
ofhiiiifleirfor  appurtenanoes,  into  the  hands  of  the  lord  of 
[  184  ]     ^^^  ^^'^  manor  in  due  form,  To  the  lue  and 
bekofif  of  him  the  said  ki.W.yf.  for  and 
during  the  term  of  his  natural    life;   and 
with  remain-   from  and  immediately  after  the  determina- 
traiteei.         ^^"  ^  ^^^^  estate,  To  the  use  and  behoof  ^ 
them  the  said  D.  B.  an^S.  C.  P.  their  faeire 
and  assigns  for  ever,  at  the  will  of  the  lord 
according  to  the  custom  of  the  said  manor. 
Truitide-       N£V£RTfi£LESS,  as  to  the  estate  and  in- 
•'*^'  terest  of  them  the  said  D.  B.  and  S.  C.  P. 

their  heirs  and  assigns;  of  and  in  the  said 
premises,  it  is  hereby  declared  and  agreed 
by  and  between  all  the  said  parties  to  these 
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presents,  and  the  true  intent  and  meaning 

of  them  and  of  each  of  them  is,  that  the  same 

are  to  be  so  surrendered  and  limited  to  them 

IN  TRUST  only,  and  to  and  for  the  several 

uses,  end,  intents,  and  purposes  following, 

(that  is  to  say,)  In  trusi  that  they  the  said  Tnifteetto 

D.  B.  and  S.  C.  P.  or  the  survivor  of  them  S^^onh?' 

ertheheirs  of  such  survivor,  do,  immediately  JJehl^Md'f 

on  the  determination  of  the  estate  so  to  be  death. 

granted,  surrendered,  or  limited  to  the  said 

H.  W.  W.  possess  themselves  of  the  said 

[premises;)  and  thenceforth,  from  time  to 

time,  receive  and  take  the  yearly  and  other 

rents,  issues,  and  profits  thereof,  and  pay  the 

same  over,  (after  discharging  all  taxes,  &c.) 

{^['o  the  wid^tw  for  li/e^  in  the  common  form)  Andt^^ra- 

And  from  and  immediately  after   the  de-  of^ttfo^^ 

cease  of  the  said  M.  the  now  wife  of  the  said  fi***®  widow 

for  life. 

H.  W.  W.  Then  upon  this  further  trust  that  Theo  io  tnMt 
the  said  p.  B.  and  S.  C.  P.  and  their  heirs  f^V^J,^ '-"'^ 
shall  stand  and  be  seized  of  the  said  premises 
IN  TRUST  for  the  heirs  of  the  body  of  the    j-  195  ] 
said  H.  W.  W.  {x)  on  the  body  of  the  said 


(x)  The  legal  estate  is  here  limited  to  the  husband 
for  life,  and  the  trust  (for  the  statute  of  uses  does  not 
extend  to  copyholds)  (y)»  is  limited  to  the  heirs  of  Au 

(y)  3  Ves.  257.     Cro.  Car.  44. 
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With  remiiD-  M.  his  DOW  Wife,  b^otten  or  to  be  begotten; 

der  lo  the 

busbuid  in     And  11)  default  of  such  issue,  in  trust  for 

him  the  said  H.  W.  W.  his  heirs  and  assigns 
CoTentyt  by   fo^  ever.     And  the  said  H.  W.  W.  for  him- 

husband  to 

getbimteif  self,  his  heirs,  executors,  and  administra* 
tertucbtur-  tors,  doth  hereby  further  coveuaDt  with  the 
'•■*^"  said  D.  B-  aod  S-  C.  P.  and  their  heirs,  that 

he  the  said  H.  W.  W.  will  at  the  said  next 
court  to  be  held  for  the  said  manor  of  F.  as 
aforesaid,  immediately  after  his  surrender- 
ing the  said  {premises)  to  the  uses  herein- 
before expressed,  cause  himself,  at  his  own 
proper  costs  and  charges,  to  be  duly  ad- 
Andtopny     mitted   to  the  same;    and,   on  such  sub* 

the  fine  for  ^        ■     •     •  t     ■  ■  j         •  1 1 

the  whole       Sequent    admission,    shall    and    will    pay 

r^f.««)!  ^^^^  ^^^  ^^  ^"^^  ^®  ^  person  admitted 
iM^tf.  181.    tenant  to  all  and  singular  the  said   (pre^ 

%c.  and  pott* 

cb.  7.  Of  — — 

Fines. 

body ;  so  that  the  estates  cannot  coalesce  (z),  and,  con- 
sequently, the  entail  is  not  barrable  by  the  husband ; 
and*  as  to  the  wife,  the  entail  is  not  to  the  heirs  of  her 
body,  but  to  those  of  the  hu8band*s  only;  and,  tbeie*' 
fore,  she  has  nothing  to  do  with  it.  For  it  should  be 
observed  that  the  statute  of  Henry  7th,  to  restrain 
women  from  alienating  the  lands  entailed  ex  provisione 
vtrt,  does  not  affect  copyhold  estates  (n), 

(z)   1  Feanie,  Gs.  &c.     Co.  Utt.  ^6.   b.  n.  3.  &c. 
fVatL  on  Desc.  l60. 
(a)  2  Ves.  358.  N.    Cruise  on  Recoveries^  158. 
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fnises)  to  fee  simple,  usually,  and  of  right 
ought,  and  hath  been  accustomed  to  pay;  [  186  ] 
according  to  the  custom  and  usage  of  the 
manor  of  F.  aforesaid:  So  that  the  remain- 
der in  fee,  of  and  in  the  said  (premises^)  and 
of  every  part  thereof,  may,  on  such  his  re* 
admission,  become  fixed  and  vested  in  them 
the  said  D.  B.  and  S.  C.  P.  and  their  heirs; 
And  so  that  they  may  be  well  and  suffici- 
ently seised  of  the  ( premises)  according  to 
the  custom  of  the  said  manor,  without  be- 
ing required,  or  in  anywise  compellable,  to 
be  themselves  admitted  on  the  determina- 
tion of  the  estate  for  life  of  the  said  H.  W.  W. 
or  to  pay  any  fine  or  fines  on  their  accession 
to  the  same  in  possession,  on  the  determin- 
ation of  such  estate.     And  also  that  he  Aodaltoto 

hftvc  the 

the  said  H.  W.  W.  shall  and  will,  at  such  truutt  iDsert* 
next  court,  at  his  own  costs  and  charges  as  ^^,yj\  ^Jii,, 
aforesaid,  cause  and  procure  (as  far  as  in  ^/,^^"^* 
him  shall  lie)  the  declaration  of  the  trusts  i<>^-  ^^^ 
hereby  created,  or  m tended  so  to  be,  and 
hereinbefore  particularly  set  forth  and  speci- 
fied, to  be  duly  and  justly  entered  and  in- 
serted on  the  court  rolls  of  the  said  manor 
of  F.     To  the  end  and  intent  that  the  same 
trusts,  and  the  intention  of  the  several  par- 
ties to  these  presents,  may  be  the  more  easily  ♦ 


2SB 


El^TAlLS. 


that  he  is 
•eiied  in  faa 
•rcordini;  to 

the  cufltoiD. 

C  187] 


Andhu 
power  to  fet- 
tle the  pre* 
miaei. 


And  for  fur- 
ther aiMi* 
nrnce. 


and  effectually  ascertained,  evidenced,  and 
preserved.  And  also  that  he  the  said 
H.  W.  W.  at  the  time  of  the  execution  of 
these  presents,  is  lawfully  and  absolutely  (^) 
seised  of  the  said  fpremisesj  to  bim  and  bis 
heirs  in  fee  simple,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  oaanor 
of  F.  And  that  he  hath  full  power  to  settle 
and  assure  the  same,  and  every  part  therecrf, 
in  the  manner,  and  to  the  uses,eiids,  intents, 
and  purposes  herein  before  particularly  ex- 
pressed, and  according  to  the  true  intent 
and'  meaning  of  these  presents*  And  alto 
that  he  the  said  H.  W.  W«  and  his  heire, 
shall  and  will,  at  his  and  their  own  costs 
and  charges,  on  the  request  of  them  the  said 
D«  B.  and  S.  C.  P.  or  their  heirs,  make,  do, 
&c.  or  cause,  &c.  all  and  every  such  further 
and  other  acts  and  deeds  as  they  the  said 
D.  B.  and  S.  C.  P.  or  their  heirs,  or  their 
counsel  learned  in  the  law,  shall  reasonably 
advise,  and  require,  and  he,  the  said  H.  W. 


(ft)  The  word  absolute  is  here  uded  as  contradistiD- 
^uiahed  from  conditional  or  de/easibUf  with  respect  to 
the  estate  of  the  tenant ;  and  not  as  to  the  nature  of  his 
estate  with  respect  to  the  lord;  for  a  copyholder  hss 
only  a  fee  simple  iecundum  quid.     (See  4  Co.  29.  a.) 
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W.  or  his  heirs,  as  a  copyhold  tenant,  or 
copyhold  tenants,  holding  of  the  said  manor 
of  F.  in  tee  simple  at  the  will  of  the  lord, 
may  lawfully  and  rightfully  do,  &c.  or  cause, 
&c.  for  the  further,  better,  and  more  effec- 
tually settling  and  assuring  the  said  (pre- 
misesj,  to  the  uses,  ends,  intents,  and  pur- 
poses, hereinbefore  particularly  specified  and 
declared  of  and  concerning  the  same,  and 
according  to  the  true  intent  and  meaning  of 
these  presents  and  of  the  parties  hereto. 
And  the  said  R.  L.  for  himself,  &c.    f  Cove-  Covenwt  by 

..  .,  ^.  J       ^     the  wife'i  fa- 

nan/  to  pay  the  marriage  portion  on  a  day  to  ther  lopay 

come.)  And  the  said  D.  B.  and  S.  C.  P.  for  ^»»«P«^tioD. 
themselves  severally  and  respectively,  and     [  isd  ] 
for  their  several  and  respective  heirs  and  as- 
signs, (but  not  each  for  the  other  of  them,)  CoTenant  by 
do  hereby  covenant  with  the  said  H.  W.  W.  lumiS.r^thtf 
his  heirs  and  assigns,  that,  on  the  request,  SJ^^ruTt**** 
(signified  in  writing  to  them  respectively,)  *•«»  ^"Ifi'- 
and  at  the  costs  and  charges  of  any  of  the 
issue  of  the  said  recited  marriage,  who  shall 
become  intitled  to  an  equitable  estate  tail, 
under,  or  by  virtue  of  these  presents,  of  and 
in  the  said  (premises)  (such  issue  being  at 
the  time  of  such  request  of  the  age  of  twenty- 
one  years)  or  after  the  fulfilling  and  satisfac-      / 
tion  of  the  trusts  hereby  created  or  raised^ 

u 


^do 
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Trotteetto 
retain  ez- 
peBtet»«nd 
not  to  be 
ittfwerable 
for  etch 
other. 


or  intended  so  to  be,  then  on  the  request 
(signified  in  writing  as  aforesaid)  and  at  the 
costs  and  charges  of  him  the  said  H.  W.  W. 
his  heirs  or  assigns,  surrender  and  yield  up, 
according  to  the  custom  of  the  said  manor 
of  F.  the  legal  estate  then  in  them  vested 
of  and  in  the  said  fpremiseij  and  every  part 
thereof,  To  the  use  and  behoof  of  such  issue, 
his,  her,  or  their  heirs  and  assigns;  or  To 
the  use  and  behoof  of  him  the  said  H.W.W. 
his  heirs  and  assigns  (as  the  case  may  be) ; 
or  to  such  person  or  persons,  and  for  such 
estate  or  estates,  uses,  ends,  intents,  and 
purposes,  as  such  issue,  or  the  said  U.W.W. 
his  heirs  or  assigns  respectively,  shall  direct 
or  appoint.  And  lastly,  &c.  fhere  a  ehuu 
enabling  the  trusleen  to  retain  their  expemu^ 
ifc.  and  not  to  be  answerable  for  each  other  J 


[  189  ]       EvTKY  of  the  pRQCZZS}iJiiG%  on  the  KoLL. 


PreMtment       *'  And  ALSO  at  this  court  the  said  bo- 
^theb^*^    mage  present,  that,  since  the  lasA  court, 
Und»t  father.  G,  W.  of  &c.  died  seized  oiAll  that  mes- 
suage, &c.  which  he  held  to  him  and  bis 
heirs  by  copy  of  court  roll,  at  the  will  of 
the  lord,  according  to  the  custom  of  this 
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manor:   Whereupon  there  happened  to  the 
lord  for  an  heriot,  one  ox,  being  the  best  Hcriot. 
beast  of  which  the  said  G.  W.  died  possessed,  • 

and  which  was  seized  by  the  beadle  of  this 
manor  on  behalf  of  the  lord.     And  the  said 
homage  further,  present,  that  H.  VT.  W.  is 
the  only  son  and  customary  heir  of  the  said  H**""' 
G.  W. 

Whereupon  proclamation  was  duly  Proclamt- 
made  at  the  same  court,  for  the  said 
H.  W.  W.  to  come  in  and  be  admitted  to 
the  said  messuage,  &c.  as  his  right  and  in^^ 
heritance,  as  in  such  cases  is  used  and  ac- 
customed within  the  manor  aforesaid. 

And  upoK  SUCH  proclamation  being 
HADE,  as  aforesaid,  came  the  said  H.  W.  W. 
in  bis  proper  person,  the  same  court  being' 
then  sitting,  and  prayed  to  be  admitted  to 
the  said  messuage,  &c.  as  his  right  and  in- 
heritance :  To  whom  the  lord  of  the  said  ma- 
nor, by  his  said   steward,  granted   seisin 
thereof  by  the  rod:  To  hold  to  him  the  said  Adminiooof 
H.  W.  W.  and  his  heirs  for  ever,  by  copy  heir.      *"* 
of  court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor;  by  the     [  190  } 
rents,  duties,  and  services,  therefore  due, 

U  9 
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and  of  ri^ht  accustomed.  And  be  was  ad* 
mitted  tenant  thereof  in  form  aforesaid ; 
gave  to  the  lord  for  his  fine  «£'60,  and  did 
to  the  lord  his  fealty. 

Surrender  by  AnD  IMMEDIATELY  AFTEHWARD8,  the 

H.  W-  W. 

said  H.  W,  W.  surrendered  into  the  bands 
of  the  lord  of  the  said  manor  by  the  rod, 
and  acceptance  of  the  said  steward,  the  said 
messuage,  &c.  to  which  he  had  at  this  court 
been  admitted;  and  all  his  estate,  right, 
title,  and  interest,  of,  in,  and  to,  the  same 
To  the  ate  of  and  every  part  thereof.  To  the  use  and  be- 

hmi.elf  for       ^^^^  ^j.  j^j^^  ^^^  ^^j^  ^    ^   ^    ^^^  ^^  j  ^^^^ 

ing  the  term  of  his  natural  fife ;  And  from 
and  immediately  after  the  determination  of 

with  remain-    that  estate.  To  the  use  and  behoof  of  D.  B. 

teei  in  fee.  of,  &c.  and  S.  C.  P.  of,  &c.  their  heirs  and 
assigns  for  ever.  And  thereupon  the 
said  H.  W.  W.  being  present  in  court  in  his 
own  proper  person,  prayed  to  be  admitted 
tenant  to  all  and  singular  the  said  last  men- 
tioned premises,  according  to  the  form  and 

AdmiMtonof  effect  of  the  said  surrender:    To  whom  the 

H.  w.  w.      |^|.j  ^f  ^^^  g^j^  manor,  by  his  said  steward, 

granted  seisin  thereof  by  the  rod;  To  hold 
to  him  the  said  H.  W.  W.  for  and  during 
the  term  of  his  natural  life,  with  remainder 
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over  to  the  said  D.  B.  and  S.  C.  P.  their 
heirs  and  assigns,  as  in  the  said  surrender  is 
expressed,  and  according  to  the  form  and 
effect  thereof^  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  the  said  manor,  by  the 
rents,  duties,  and  services,  therefore  due  and  [  191  ] 
of  right  accustomed  :  And  he  was  admitted 
tenant  thereof,  in  form  aforesaid;  and  gave 
to  the  lord  for  a  fine  e£60.  (such  fine  being  Fine, 
assessed  for  the  whole  fee;  that  is  to  say, 
as  well  for  the  remainder  over  as  for  the  par- 
ticular estate:)  But  his  fealty  was  pardoned; 
be  having:  been  aforetime  sworn. 

And  it  was,  previously  to  the  said  sur-  Declaration 
render,  agreed  and  declared,  by  and  between  rolled, 
the  said  H.  W.  W.,  D.  B.,  and  S.  C.  P.  in 
and  by  a  certain  deed,  bearing  date,  &c.  and 
made  between  the  said  H.  W.  W.  &c.  that 
the  said  D.  B.  and  S*  C.  P.  and  their  heirs, 
should  take  the  estate  so  surrendered  to 
them  IN  TRUST  only  and  for  the  purpose 
in  the  said  deed  expressed;  and  that  the 
said  H.  W.  W.  should,  so  far  as  in  him  lay, 
cause  such  declaration  of  trust  to  be  inserted 
upon  the  rolls  of  this  manor,  for  the  better 
preserving  and  evidencing  the  same:  Now 
THEUEPORE,  ou  the  prayer  of  the  said  H.  ^ 


€94 
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W.  W.  and  with  the  consent  of  the  said 
D.  B.  and  S.  C.  P.  the  same  is,  by  the  iavour 
of  the  lord,  thus  enrolled  : 


^'  Nevertheless,  as  to  the  estate  and 
interest  of  the  said  D.  B.  and  S.  C.  P/'  &c« 
(Here  exemplify  the  declaratifm  of  trusij  ver^ 
batim^.J 


*  [Tbe  lord  admitting  under  a  deed  of  setdement, 
has  a  right  previously  to  call  upon  the  person  claimii^ 
to  be  admitted,  to  state  the  usea  of  such  settlement. 
If  the  entry  upon  the  roll  be  simply,  <'  to  the  useis  of 
ituch  settlement,'*  it  was  the  fault  of  the  steward  to 
receive  it,  for  he  had  a  distinct  right  to  call  for  a  spe- 
cification of  those  uses.  Per  tbe  Lqbo  Cbancbluib, 
in  Lord  Kensihgton  v.  Mwuettf  13  Ve$.  Jun*  340.] 


CHAP.  V. 


CyRfiMAIKDBRS,  ExTECUTORY  INTERESTS, 

and  Trusts, 

A  PERSON,  seided  of  an  estate  by  copy,  may  LimiutioD  of 
surrender  it  to  the  use  of  as  many  persons,  HJ^JJendCT!"* 
succeafsively,  by  way  of  remainder,  as  he 
pleases ;  so  that  the  several  portions  of  the 
estate  so  limited,  exceed  not  his  own  in- 
terest in  the  premises:  as,  if  he  have  an 
estate  in  fee,  he  may  surrender  to  the  use 
of  A.  for  life,  with  remainder  to  B.  and  the 
heirs  of  his  body,  with  remainder  to  C.  in 
fee(c). 

In  speaking,  therefore,  of  remainders  of 
copyholds,   we  shall  confine  ourselves  to 


(c)  Cro.  ElU*  d73.  Stanton  y.  Barnes.  4  Co.  93.  a. 
Bullock  ^  Dihleyi  ft<^.  To  A.  for  life,  remamder  to  B. 
and  A.  die  before  grant  (admission),  grant  to  B.  good. 
Dytfr,  251.  n.  p/.  90. 
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those  points  in  which  they  differ  from  those 
of  freehold  property. 

And,  ^rstfy,  then,  as  to  Contingent  Be^ 
mainders. 

CoDiiocent         With  respect  to  contingent  remainders  of 
mod  of  the      freeholds,  it  is  a  settled  rule  that  they  must 
they  mult  te-  ^^^^  during  the  continuance  of  the  particu- 
pome  vented,    lar  estate,  or  eo  insianti  that  it  determine. 
[  193  3     And  the  reasons  of  this  rule  were,  that  there 
must  have  been  a  tenant  in  existence  to 
perform  the  services  of  the  feud,  and  to  an- 
SMrer  to  the  pracipe  of  a  stranger,  and  also, 
as  the  remainders  were  only  portions  of  the 
same  estate,  equally  with  the  particular  one* 
and  so  formed   together  but  one  and  the 
same  estate,  no  portion  could  exist  when 
the  estate  of  which  it  was  a  portion  was  ut- 
terly at  an   end.     But  these  reasons,  it  is 
said,   do  not  immediately  apply  to   copy- 
holds; as  the  freehold  remains  in  the  \ord(d]. 


(f/)  See  3  Atk.  13.  Lovell  v.  LovelL  2  Vem.  243. 
Mildmay  v.  Hunger/ord.  See  1  Fearne^  469.  [EA. 
ButL  319.]  also  4  Dumf.  j-  Eaii,  64.  Per  Eem- 
yon,  C.  J.  in  Doe  v.  Mertm  [&  10  Fes.  Jim.  9S8.] 
It  is  agreed,  on  all  hands^   that  the   admisBion  of 
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Yet  it  should  be  obstsrveil,  l)owever  sdch 
observation  has  been  so  frequenriy  suffered 
to  escape,  that  we  have  nothing  to  do  with 
the  freehold  in  these  cases;  bi^t  the  subject 
of  our  inquiry  is  the  dopyhold  interest.  It 
matters  not>  therefore,  in  whom  the  freehold 
is:  and  it  appears  rather  extraordinary  that 
an  estate  oi  freehold  in  the  lord  shoold  be  * 
supposed  capable  of  supporting  a  copyhold 
remainder^  since  they  are  wholly  distinct  in 
their  nature. 

In  the  case  of  freeholds,  there  must  have 
been  a  tenant  of  the  freehold  against  whom 
i^prmcipe  might  have  been  brought:  but  no 
precipe  can  be  brought  of  copyhold  Jands  as 
such.  Claims  to  copyhold  interests  musjt 
be  supported  against  strangers  by  plainlj*  r  194  ^ 
and  against  the  lord  by  petition.     With  re« 


the  particolar  tenant  is  that  of  the  remainder  men ; 
because  the  particular  estate  and  the  remainders  form 
bat  one  estate.  **  For  the  feme  being  admitted  to  the 
particular  estate,  the  remainder  depends  thereupon 
and  vests  without  other  admittance ;  for  they  make  but 
one  estate.*'  Cro.  «/<ic.  S I .  Auncelmey.  Avncelme.  See 
4  Lean.  9-  pi.  38.  &  111.  pi.  226.  Cro.  Eliz.  504. 
Gyppen  v.  Bunney. 
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spect  to  the  plaint,  oae  would  presume  that 
the  law  would  be  analogous  to  that  of  the 
prmeipe;  and,  consequently,  that  the  rule 
would  therefore  apply :  since  there  seems  to 
be  the  same  reason  for  an  existing  tenant  to 
the  latter  as  to  the  foroier*.  Though,  per* 
haps,  the  right  to  sue  by  petition,  wheo  the 
*  premises  were  in  the  hands  of  the  lord,  may 
be  supposed  to  do  away  its  necessity. 

A  distinction,  however,  has  been  iDgeoi* 
ously  made  with  respect  to  the  destructioo 
of  contingent  remainders  of  copyhold  in  the 
cases  of  the  death  or  forfeiture  of  the  parti- 
cular tenant.  Thus,  says  the  late  Chief 
Batam  Qilberi  («),  if  an  estate  be  given  to  a 


*  Bromfield  &  Crowder,  C.  B.  Trio.  45  Geo.  3.  on 
a  case  from  Chancery.  Mansfield^  C.  J.  '*  No  aenae 
in  the  thing  at  all ;  and  the  idea,  such  as  it  is,  is  a  mi* 
serable  one :  for  although  in  a  copyhold  there  is  no  te- 
nant to  the  pnecipCp  y  ei  we  know  there  is  to  the  plaiat" 
•  "  The  reason,"  (of  the  distinction  as  to  the  act 

of  God,  and  that  of  the  party»)  '*  is  not  any  principle. 
If  in  one  case  the  lord  supports  it,  why  not  in  all  ?**— 
"  Nonsense;  the  lord  has  not  the  copyhold.  The  free- 
hold in  the  lord,  and  the  copyholder^s  interest,  are  « 
distinct  as  a  legal  estate  and  a  trust." 

{e)  Tenures,  265.  and  see  1  Feame,  471.  and2Firi< 
Jun.  209.  214.  233.    Haberghamy.  Vincent. 
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eopyhcJder  for  life,  the  remainder  to  the 
right  heirs  of  L  S.  if  the  tenant  for  life  die, 
living  I.  S.  there  it  seems  clear  that  the  rep- 
mainder  is  destroyed;  for  it  cannot  take  ef-^ 
feet  as  by  the  limitation  it  ought.  But  then 
if  tenant  for  life  in  that  case  had  committed 
a  forfeiture,  or  made  a  surrend^,  and  then^ 
living  tenant  for  life,  L  S.  had  died,  it  seems 
to  be  very  clear  that  his  right  heir  migttt 
take;  for  his  estate  in  remainder  was  not  to 
take  effect  after  the  determination  of  the  in- 
terest of  tenant  for  life,  but  after  his  death ; 
and  when  that  happened,  he  was  able  to 
take. 

But  this  distinction  does  not  seem  to  be  [  195  3 
anywise  dependent  upon  the  rule  that  a 
contingent  remainder  must  vest  during  the 
continuance  of  the  particular  estate,  or  eo 
instanii  that  it  determine,  since,  in  the  latter 
case,  the  estate  of  the  heir  was  permitted  to 
commence  long  after  the  particular  estate 
was  at  an  end.  It  could  not,  therefore,  be 
strictly  a  remainder ;  for  it  could  ,  not  be  a 
portion  of  an  estate  which  had  ceased  to 
exist.  It  should  therefore  seem  that  the 
reason  of  the  distinction  is  this  :  as  the  lord 
accepted  a  surrender  to  the  use  of  A.  for 


7  1 


300  REMAINDERS,  &c. 

life,  and  after  his  life  ended,  to  the  heir  of 
I.  S.  he  shall  be  compelled  to  grant  the 
estate  to  the  heir  of  I.  S.  on  the  death  of  A. 
in  consequence  of  his  own  act.  But  the 
estate  to  the  heir  of  I.  S.  was  not  to  com- 
mence/tiil  the  death  of  A.  and,  therefore,  if 
A.  determine  his  own  estate  in  his  lifetime, 
the  lord  must  enter  and  enjoy  the  lands, 
for  this  plain  reason,  because  there  is  no  one 
else  to  do  so.  A.  has  forfeited  or  abandoned 
his  claim,  and  that  of  the  heir  of  I.  S.  is  not 
commenced.  On  the  death  of  A.  however, 
the  lord  must  regrant  to  the  heir  of  1.  S.  if 
an  heir  of  I.  S.  be  in  existence,  (t.  e,  if  I.  S. 
die  before  A.  and  leave  an  heir:)  bdt  if  I.S. 
survive  A;  there  would  be  no  one  to  whom 
to  {2:rant:  and  in  this  respect  is  the  ulterior 
estate  contingent. 

It  should  seem,  therefore,  that  as  to  a 
continsreiit  remainder  of  copyholds,  the  rule 
must  apply  equally  as  to  such  remainders 
[  196  ]  of  freeholds:  for,  on  the  determination  of 
the  particular  estate,  the  whole  estate  would 
be  destroyed;  and  consequently,  norewiflm- 
der  of  that  estate  would  exist.  But  in  case 
the  person  who  was  not  in  este  come  into 
>  existence,  and  be  capable  of  taking  at  the 
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lime  when  the  estate  limited  to  bim  was 
designated  to  commence,  the  lord  shall  be 
compellable  to  grant  such  estate  to  him, 
agreeably  to  his  own  act :  not  indeed  as  a 
remainder:  for  a  remainder  cannot  exist 
when  the  estate  of  whi,ch  it  was  a  portion  is 
no  more ;  for,  by  all  the  logic  in  the  world, 
if  the  whole  be  destroyed  and  gone,  there 
can  be  no  part  or  portion  of  it  remaining. 

It  appears,  indeed,  to  be  acknowledged 
that  the  rule  applies  to  copyholds  equally 
as  to  freeholds,  with  respect  to  the  vesting 
of  the  remainder  during  the  existence  of  the 
particular  estate,  so  far  as  the  original  li- 
mitatum  is  concerned:  for  even  on  the  as* 
sumption  that  the  freehold  in  the  lord  will 
preserve  a  contipgent  remainder  of  copy* 
holds  so  as  to  prevent  its  destruction  by  the 
tenant  for  life,  yet  it  is  confessed  that  it  can 
oot  support  it  when  the  preceding  estates 
are  expired  (/)• 

As  the  particular  estate  and  remainders 


(/)  Oiib.  Ten,  965.  303.  tf  Ves.  Jun.  814. 833.   Ha- 
hergh^mr,  Fnicail.  1  Feame9  471. 
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Admittion  of  compogc  biit  One  estate,  the  admission  of 
n«o.  the  particular  tenant  is  the  admission  of 

those  in  remainder  also;  and  but  one  fine 

will  be  due  {g). 

C  197  ] 
When  a  re-        If  a  copyhold  be  granted*  to  A.  for  life, 

commeDceiD  ^^^^  remainder  over  to  B. ;  B/s  estate  shall 
?«««•>»«"•  oot  come  into  possession  till  A/s  death, 
though  A/s  estate  be  determined  in  bii 
life-time.  The  commencement  of  B.'s 
estate  in  possession  is  expressly  designated 
by  the  grant,  t.  e.  on  the  death  of  A.  Id 
the  interim,  therefore,  between  the  deter- 
mination of  A/s  estate  and  the  death  of  A. 
the  lord  may  enter;  as  no  one  else  is  enti- 
tled (A).     It  is,  therefore,  proper,  in  limit- 


ig)  See  pott.  a«  6  k  7* 

*  But  qu€gr€  if  it  be  not  otherviae  id  the  case  of  a 
surrender,  Aa,  if  a  copyholder  in  fee  sarrender  to  the 
use  of  A.  for  life,  and  after  his  decease  to  B.  For  it 
cannot  be  intended,  that  the  copyholder  meant  to 
benefit  the  lord.  (See  of  FreekoUf^  2  BL  Cowt. 
274*5.  Yet  9.  as  to  the  analogy,  as  the  leaaaaAtt- 
man  of  copyholds  may  enter  if  the  particulsr  tenint 
be  admitted.) 

{h)  9  Co.  107.  a.  Margaret  Podger's  case.  nMoi 
133.  Headv.Tyier.  [And  wee  t  Mmle ^  Sehefn,^ 
Doe  d.  Folkee  &  aU  v.  ClememU^  and  k^  p.  [341.]^ 


REMAINDERS,  kc.  909 

iag  a  remainder  of  copyholds,  to  limit  it  ex* 
pressly  ^^  to  the  use  of  A.  for  and  during  the 
term^of  bis  ncUural  life  (t),  and,  from  and  im<^ 
mediately  after  the  determination  *  of  that 
estate,  by  death,  forfeiture,  or  otherwise  (A), 
to  the  use  of,  &c/' 

We  come  now  to  the  inquiry  whether  an 
estate  can  be  limited  by  a  surrender  so  as  to 
take  effect  only  in  fuiuro;  dnd  whether  a 
fee  can  be  limited  after  a  fee  by  such  a  sur- 
render of  copyhold  premises. 


(t)   See  Waik.  No.  cxxiii.  to  Gilb.  Ten.  454. 

*  It  18  sometimes  said  **  after  the  forfeiture,  iurren- 
der,  &c.  of  the  estate  of  A.*'  But  it  should  be  remem- 
bered, that  the  surrender  must  be  such  a  surrender  as 
will  deietmime  A.'s  estate,  and  not  a  surrender  intended 
as  the  mean  of  conveyance  to  another  person,  or  the 
estate  in  remainder  shall  not  commence.  If  A.  sur- 
render his  estate  to  the  use  of  a  stranger,  he  would  sur- 
render it  with  a  view  to  its  continuance,  and  not  with 
an  intention  of  destroying  it.  So  soon  as  the  estate  of 
A.  is  reiin^mshedf  so  soon  shall  the  estate  of  B.  com- 
mence; but  the  lord  cannot  abridge  the  estate  of  A., 
or  deprive  him  of  his  right  to  alien.  See  2  Freem*  118. 
ca,  134.    1  Lev.  90.  Chantrell  v.  RamdaU. 

(k)  3  Levinz.  94.  Strode  v.  Denniion.  Sir  T.  Jones. 
1S9.  S.  C.  under  the  name  of  Bemtuon  v.  Strode. 
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ofafurren-        That  a  Surrender  of  copyholds  is  to  be 

der  to  com- 
mence in/tt-    construed   as  a  deed  at  common  law,  and 

^^"'  not  as  a  will,  has  been  already  noticed  (/): 

[  198  ]  And  that  an  estate  of  freehold  to  commence 
infiituro,  could  not  be  created  by  a  deed  at 
common  law,  or  a  fee  be  permitted  to  be 
limited  on  a  fee  by  such  species  of  convey. 
ance,  is  also  suflSciently  established :  and  it 
should  seem  therefore  to  follow,  that  a  sur- 
render cannot  be  made  to  commence,  tn/a- 
iuro;  and  that  a  fee  limited  on  a  fee  by  such 
surrender  would  not  be  good. 

AftembMaf.       It  has  been  repeatedly  adjudged,  that  if  a 

ter  surrender-  •     u        •       /•  j       ^      ^l  p 

or*tdeftUi.  copyholder  in  fee  surrender  to  the  use  of 
another,  habendum  after  the  death  of  the 
surrenderor,  it  would  be  void  (m). 


{/)    Anie^  p.  [09.]  [108.]  [110.] 

{«)  Cro.  Jac,  376.  Sympson  v.  Southern^  and  Cro. 
Car,  366.  Seagood  v.  Hone  if  Ux.  And  see  Co.  Copt/h. 
8.  35.  Tr.  p.  8^.  &  6  Vin.  2 1 6.  Copyh.  (L.  e.)  pi.  ^ 
Godh.  S65.  Ca.  364.  Simpson's  case,  &  451.  Cf. 
618.  See  also  Comyns's  Dig.  383.  Copy*.  (F.  6.) 
4  Leon,  8.  damp  v.  damp,  and  6  Dumf.  if  £csl,  63. 
Doe  d.  Jbbot  v.  Cowling,  fiutsee  Clayton^  21.  Hch' 
worth's  case,  where  such  a  surrender  is  said  to  ban 
been  held  good  by  the  custom  of  the  manors  &  q« 
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But  whether  a  fee  might  be  limited  after  Fecuponfe«« 
a  fee  of  copyholds,  by  surrender,  is  a  point 
on  which  w^  find   less    certainty  in   our 
books. 

The  reasoning  of  the  late  Chief  Baron 
Gilbert  on  this  subject  is  ingenious  and  forc- 
ible; and  by  giving  it  in  his  own  words, 
with  the  ob3ervations  of  Mr.  Fearne  on  those 
of  the  learned  baron,  and  by  following  both 
up  with  some  remarks  on  the  authorities  re- 
ferred to  by  them,  will,  perhaps,- best  enable 
us  to  develope  the  truth. 

"  If  a  surrender,^'  says  the  Chief  Baron,  rro.rtfr.s67. 
^^  be  to  the  use  ot  1.  S.  habendum  after  the  ^55. 
death  of  the  surrenderor  for  life,  this  is  a 
void  surrender,  being  but  one  entire  limita- 
tion; but  if  the  surrender  were  to  him  ge-     [  199  ] 
nerally,  habendum  after  the  death  of  I.  R.  Tro. Jar. 376. 
qtuere  if  the  habendum  be  void  or  not?    But  xsaund.  \bu 
certain  it  is,  that  if  the  surrender  be,  haben-  \^^!^'M^ch, 
dum  after  the  death  of  the  surrenderor,  ad  »''''• 
opus  Sf  usum  of  his  child  then  in  ventre  sa 
mere^  such  surrender  is  merely  void;   for  a 
copyholder  cannot  surrender  habendum  af- 
ter bis  death,  and  so  reserve  to  himself  a 
particular  estate,  no  more  than  a  freeholder 

X 
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can  convey  so.    There  was  a  clause  in  s 

surrender:  ^^  and  if  it  happen  that  the  child 

die  before  his  full  age,  or  day  of  marriage, 

then   I  do  surrender  the  said  lands  to  the 

use  of  my  cousin  I.  S.  his  heirs  and  assigns:" 

this  surrender  was  held  to  be  void  as  to  I.S. 

because  the  contingency  did  not  happen  io 

the  life  of  the  surrenderor;  and  a  man  can* 

not  surrender  to  take  effect  after  his  death; 

it  was  not  resolved  absolutely  that  a  fee  may 

1  Rotf.  iUp,    be  limited  upon  a  fee.     Ftck  the  book  cited 

loa.  IS8.       .       ,  \  ,  .       . 

953.  ID   the  margin,  to  explain  these  matten. 

This  case,  as  reported  by  RoUe  (as  it  is  said 
in  Lex  CtuL  120.)  is  an  authority  that  such 
future  use  is  good.     This  is  the  same  case 
as  is  reported  by  Croke^  but  directly  con- 
trary, and  as  it  seems  not  grounded  upon  so 
good  reason  as  the  resolution  in  Croke;  for, 
as  before  has  been  shewn,  surrenders  are  not 
construed  so  favourably  as  wills  (though 
CoXop.  97.     Coke  says  they  should  be  taken  according  to 
the  intent  of  the  surrenderor)  ;   neither  is 
there  the  same  reason ;  for  a  man  may  as  well 
order  a  surrender  in  his  life-time,  according 
to  the  rules  of  law,  as  he  may  any  deed  to 
pass  away  a  freehold  estate ;  so  that  the  io- 
t  ^00  ]     tention  of  the  party  hath  not  so  strong  an 
operation  in  a  surrender,  as  in  a  will ;  and, 
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therefore,  that  reason  will  not  support  a  fee 
upon  a  fee  in  that  case,  as  it  doth  in  a  will, 
and  then  it  is  not  at  all  like  an  use  or  trust, 
in  which  a  fee  may  be  limited  upon  a  fee, 
because  there  the  legal  estate  was  not  by 
any  limitation  extended  further  than  one 
entire  fee  simple,  which  would  be  to  extend 
an  estate  further  than  its  original  creation 
warranted.  But  an  use  after  an  use  in  fee, 
was  but  only  to  give  an  equitable  right  to 
somebody  to  have  the  profits,  as  long  as  the 
estate  in  fee  lasted ;  which  is  highly  reason^* 
able,  that  a  man  that  hath  a  legal  estate 
should  dispose  of  the  profits  of  that  estate 
as  long  as  it  should  last;  for  so  long  had  be 
a  right  to  the  profits  himself,  which  right  he 
may  transfer  to  others,  and  there  is  no  harm 
done  to  any  body :  but  to  extend  the  legal 
estate  ^ould  be.  to  keep  the  lord  of  the 
escheat  eternally  out ;  and  it  is  only  allowed 
in  a  will,  because  of  the  want  of  counsel  to 
advise  with  how  to  do  it.  But  an  use  in  a 
surrender  is  not  like  this  use;  for  he  that 
hath  an  use  by  a  surrender  is  to  be  admitted 
to'  the  legal  estate,  and  is  not  seized  to  an 
use;  ^nd,  therefore,  if  a  fee  might  be  limited 
upon  a  fee,  in  such  cases,  the  legal  estate 
would  be  extended  further  than  its  original 

'X? 
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creation  warranted,  and  a  great  estate  ht 
made  out  of  a  little  one ;  so  that  it  seems 
that  a  fee  upon  a  fee  in  copyholds  is  not 

m 

[201   }.   good(n)/'    Mr.  jReani^  sayb(i>), '' It  appears 

to  have  been  a  question  whether  limitations 

of  this  nature  (shifting  or  secondary  uses) 

were  good  in  surrenders  of  copyhold  estates. 

Thus,  where  there  was  a  surrender,  habm- 

dum  from  the  deat;h  of  the  surrenderor,  to 

.^mpMfiT.       the  use  of  his  child  then  in  venire  sa  mere, 

Cro.  Joel       And  his  heirs  and  assigns  for  ever,  and  if  the 

'^**  child  die  before  age  or  marriage,  then  to  the 

use  of  I.  S.  and  his  heirs  and  assigns,  Croht 

says,  it  was  resolved  that  the  surrender  to 

the  use  of  I.  S.  was  void,  for  that  a  man 

could  not  make  such  a  conditional  surrea* 

der  to  operate  in  future.  On  the  other  hand, 

the  same  case,  as  reported  by  RoUe^  is  cited 

l>jr  Cu$i.       in  Lex  Custumana  as  an  authority  that  such 

1  Rail  Rep.   further  uses  are  good,  and  that  a  fee  may  be 

jM  «  «i//.    li"*it^**  ^"  »  fe®  ^P^n  ^  contingency  in  co- 
.^frr.191.       pyhold  estates.  And  this  the  case  in  R$Ui^s 

(P)  pi.  2.  (S)    ^'^ 

pi.  8.  GUb.      Abridgment  seems  to  leave  undecided.  But 

Ten,  244. 


(n)  Gilh.  Ten.  260,  263. 
(o)  Comings  Rem.  4 1 6. 
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in  Grilberfg  Tenures  it  is  said,  that  such  a 
resolution  seems  not  to  be  grounded  on  so 
good  reason,  as  the  contrary  resolution  in 
Crake;  for  the  use  upon  a  surrender  of  a 
copyhold  is  not  like  an  use  or  trust  at  com- 
mon law:  but  he  who  is  admitted  upon  a 
surrender,  is  admitted  to  the  legal  customary 
estate,  and  is  not  seised  ia  an  use^  therefore 
uses  upon  surrenders  are  .in  general  governed 
entirely  by  the  same  rules  as  conveyances 
at  common  law,  in  which  such  limitations 

9 

were  not   allowable;   and  that   upon   this 

principle  it  seems  a  fee  upon  a  fee,  in  case 

of  a  surrender  of  copyholds,  is  not  good, 

any  more  than  in  a  conveyance  at  common     r  gQ^  - 

law.     But  the  above  opinion  of  Gilbert  is,  I  yj^^  ^ 

think,  excluded  by  decided  cases;  for  the  Feame,}^. 

.    "^  173.  and  vide 

validity  of  conditional  limitations  in  surren-  WeUocky. 
ders  of  copyholds,  appears  to  have  been  ad-  cited  s  Co! 
mitted  in  the  above  cited  case  of  Stacker  v.  ^^ny^'r^w^ 
Edwards,  or  Edwards  v.  Hammond.     And  *^;  ^  ^^^ 

115.        , 

the  decision  in  the  case  of  Sympson  v.  Sou^ 
them,  may  be  referred  to  the  point  of  the 
habendum  after  the  death  of  the  surrenderor 
being  void;  taking  that  as  the  conditional fu* 
ture  operation^  which  was  denied  to  the  sur- 
render. And  in  thecaseof  Paii//e;r  v.  Com-  Cro.EHz. 
hill,  Beaumond,  Justice,  conceived  the  li- 
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fnitation  of  a  fee  upon  a  fee,  as  good  in  sur- 
renders of  copyholds  as  in  uses  of  lands 
upon  a  feoffment. 

Benify  T.  De-      "  So,  m  the  case  of  a  surrender  of  copy. 
Freeml^^^,    holds,  to  the  intent  the  lord  should  admit 
rtf/i*!i?eV^    A .  whom  the  surrenderor  intended  to  many, 
fof  the  Nine    ®^^**^  marriage ;   until  marriage,  to  the  use 
point    And    of  himself  and  his  heirs,  and  after  marriage 
▼.  rap/nr,i     to  the  use  of  himself  and  A.  in  tail;  the 
* '   '       whole  court  of  C.  B.  held  that  it  was  good 
enough  to  limit  a  remainder  upon  a  contin- 
gent fee  in  copyholds,  as  in  case  of  mort< 
guges  of  copyholds  a  surrender  injnturoi^ 
good,  for  the  freehold  remains  in  the  lord/' 

Case  of  Amp-      But  as  to  the  case  of  Simpson  and  Swik^ 
woodtjcumn-  wood,  OT  Sympson  and  Sothemt  it  is  veiydif- 

ed 

ferently  reported  in  the  books*.  As  it  is 
[  903  3  reported  by  RoUe{p)^  judgment  is  said  to 
have  been  given  for  the  party  who  claimed 
the  ulterior  fee.  But  the  report  is  very  ob- 
scure, if  not  contradictory,  in  many  places. 


*  See  Starchy  177-9-   Bambridgey.  WhiitimifVx, 
ip)  1  RoiL  Rep.  109.  137-  353. 
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The  court  is  there  said  to  have  been  of  opi- 
nion with  Coke;  but  Cokeys  argument,  both 
in  jRolle  and  Buhtrode^  seems  incompatible 
with  such  an  opinion. 

In  Croke*i  James  [q)  the  judgment  is  said 
to  have  been  given  for  the  party  claiming 
from  the  heir  at  law;  and  so  it  is  said  in 
GhdboU  (r)  and  Bulstrode  {$). 

In  Rollers  Abridgment  {t)  it  is  first  noticed 

with  a  ^^  dubiiatur  ;*'  and  afterwards,  when 

* 

it  is  mentioned  as  adjudged,  it  is  declared 
that  the  ulterior  fee  never  arose,  as  the  con- 
tingency did  not  happen  in  the  life  of  the  "^^ 
surrenderor  (ii). 

In  Lex  Cusiumaria  (w)  the  ulterior  limita- 
tion is  said  to  have  been  good;  but  the 
author  rests  himself  on  the  statement  in     [  904 


{})  p. 376. 

(r)  p.  364.  Ca.364. 

(«)  2  BuUt.  272. 

(0  «  RoU.  Abr.  791.  Uses,  (P.)p/.«. 

(«)  2RQU.Abr.  794.  p/.  8. 

[w)  p.  I  SI.  ch.  15. 
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2  Rollers  Abridgment,  without  iDserting  the 
"  dubiialur/^ 


Indeed,  he  only  translates  from  that  of 
Rolle;  and,  with  RoUe^  calls  the  ulterior  fee 
a  Remainder. 

As,  therefore,  it  is  only  in  Rollers  Reports 
that  the  judgment  of  the  court  is  said  to 
have  been  given  in  favour  of  the  person 
claiming  the  ulterior  fee;  and  as  Croke^ 
Godbolt^  Bulstrodey  and  even  Rolle  himself 
in  another  work,  declare  that  the  judgment 
was  given  against  him  ;  and  as  the  author 
of  Lex  Custumaria  is  no  authority  himself, 
but  depends  only  upon  a  quotation  from 
RolU^  without  noticing  the  dubttatur  in- 
serted by  that  writer;  this  case  of  Simpson 
and  Soiitkern^  ought  not,  I  think,  to  be  re- 
garded as  establishing  the  doctrine  that  a  fee 
may  be  limited  on  a  fee  in  a  surrender  of 
copyholds. 

fitoekerwoA  In  the  case  of  Stocker  v.  Edwards,  as  re- 
ported by  Shower {x),  a  conditional  limita- 
tion was  said  to  be  good  in  a  surrender. 


(x)  2  Shew.  398. 
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But  if  the  case  of  Stacker  &  Edwards  be 
the  same  with  Edwards  &  Hammand,  as  re- 
ported in  Levinz  (y),  which  Mr.  Feame  ap- 
pears so  to  consider  (2),  it  is  indeed  "  some-  L  ^^  J 
what  differently  reported'*  by  the  latter 
writer. 

In  Shower  the  surrender  was  to  the  use  of 
the  surrenderor  for  life,  and  after  to  the  use 
of  John  bis  youngest  son,  and  the  heirs  of 
his  body^  if  he  attained  to  the  age  of  eigh- 
teen years;  and  if  he  died  before  he  attained 
to  that  age  without  issue  male  then  to  his 
right  heirs:  whereas  in  Levinz,  the  limitation 
was  to  the  use  of  the  surrenderor  for  life, 
and  afterwards  to  the  use  of  his  eldest  son 
and  his  heirs,  if  he  lived  to  the  age  of 
twenty-one  years :  provided,  and  upon  con- 
dition, that  if  he  died  before  twenty-one, 
that  then  it  should  remain  to  the  surren-' 
deror  and  his  heirs. 

But  what  puts  an  end  to  the  application 


iy)  3  Levinz.  132. 

(z)  Canting,  Rem*  372.  in  margin. 


n 
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of  the  case  in  Levinz^  is,  that  in  that  case 
the  surreDder  was  to  the  UHofa  will;  though 
that  important  circumstance  is  omitted  m  the 
translation  of  Levim:  the  words,  in  the 
Freoch  of  Levim^  are,  that  the  copyholder 
surrendered  ^*  a  son  volutUy  Sf  devise  aim 
lujf  mesme  pur  vie^  if  apres  al  use  son  eigni 
Fitz  if  ses  HejfreSy  sHl  vitnra  al  age  de  21  ami; 
provided,  &c/'  as  above. 

frei€§ek  sc         The  case  of  Welcock  &  Hammond^  cited 

BrStSicim'  ^V  ^^^  ^^^^  W'  ^**  *^*^  ^"  a  Surrender  to 
jum^r^hrh  ^i|]  J  ag  ^as  the  case  oi  Brian  v.  Cavjesio 

[  908  ]     Leonard  (6),  and  also  that  of  Taylor  &  Tsf^ 
lor^\ikAtkin»{c). 

P^mher  Sc  I"  ^^^  ^^^^  ^f  PauUcT  V.  Comhill  (iQ,  in- 

c^mw/i.  deed,  ^atimonc/,  Justice, "  conceived  a  fee 
limited  upon  a  fee  by  a  surrender  to  be  good 
enough :  for,'^  said  be,  '^  it  shall  be  as  an  use 
limited  upon  a*  feoffment;  and  these  uses 
shall  rise  out  of  the  first  surrender/^ 


(a)  3  Co.  20.  b. 
(h)  SLtfOfi.  115. 
(c)  l^lilr.386. 
(J)  Cro.  Eliz.  36i. 
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But  as  to  the  poiDt  whether  a  fee  might 
be  sa  limited  on  a  fee,  it  is  observable  that 
we  are  informed  by  the  reporter,  that  "  the 
court  spake  not  much  thereto,  but  willed  to 
have  it  specially  found/^ 


3l« 


That  of  Bentfy  v.  Delamar  in  1  Freetnan  Bent^  ft  D«- 
(€),  indeed,  so  far  as  it  goes,  countenances 
the  doctrine  that  a  fee  may  be  limited  on  a 
fee  by  surrender.  But  that  case  is  very 
loosely  given.  And  it  is  there  said,  that  a 
surrender  in  futuro  is  good;  and  the  mis- 
chief [here  seems  an  omission  in  the  report] 
for  the  freehold  remains  in  the  lord/'  Now 
the  validity  of  a  surrender  to  commence  in 
futuro  has  already  been  remarked  on. 

C«07] 
The  passage  referred  to  in  Caltharpe  sup-  CaUharpe. 

ports  the  position :  his  words  are  (/)  these : 

^'  If  a  copyhold  be  surrendered  to  the  use 

of  I.  S.  and  his.  heirs,  until  he  shall  marry 

A.  G.  and  after  the  said  marriage  then  to 

the  use  of  them  two  in  tail  special,  if  after 


[e)  p«SG7*S« 
(/)  p.  31-2. 
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they  do  marry,  then  is  the  surrender  to  tbem 
in  tail,  and  till  then  to  him  in  fee.'^ 

Upon  the  whole,  therefore,  we  find  that 
the  case  of  Simpson  and  Southern  militates 
against,  rather  than  supports,  the  doctrine, 
that  a  fee  may  be  limited  on  a  fee  of  copy- 
holds by  surrender : — that  the  passage  in 
Lex  Custumaria  cannot  be  a  better  authority 
than  the  book  it  rests  upon;  and,  in  truth, 
that  the  extract  it  gives  is  not  faithfully 
given;  it  being  delivered  absolutely,  when 
it  was  originally  accompanied  with  a  diM- 
tatur: — that  the  case  of  Siocker  and  £d- 
wards  in  Shower  is  shaken  by  the  report  of 
what  Mr.  Fearne  himself  regarded  as  the 
same  case  in  Levinz;  and  that  the  case  in 
Leninz  was  on  a  surrender  to  the  use  of  a 
will: — that  those  of  Welcock  and  Hammond^ 
Brien  and  Cawsen^  and  Taylor  and  Taylor^ 
were  on  surrenders  to  will  also : — that  in  the 
case  of  Faulter  and  Cornhillj  the  opinion  of 
Beaumofid  was  not  acceded  to  by  the  court; 
but  was  in  itself  founded  upon  a  principle, 
which,  it  is  presumed,  has  been  already  dis- 
proved; namely,  that  the  limitation  should 
[  908  3  be  considered  as  an  use  limited  on  a  feoff- 
ment : — that  the  case  of  Bentfy  and  DelofMr 
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IS  so  very  loosely  given,  and  so  filled  with 
absurditv,  that  if  it  asserts  that  a  surrender 
to  commence  in  futuro  is  good,  it  might 
easily  admit*the  other  position ;  that  if  it  is 
erroneous  in  one  instance,  it  has  no  great 
claim  to  authority  in  the  other: — that  the 
doctrine,  therefore,  rests  on  the  solitary  pas- 
sage in  Calihorpe: — and  that  it  is  apparently 
inconsistent  with  principles  which  are  indis« 
putably  sound:  we  shall  not,  therefore,  per- 
haps, be  justified  in  pronouncing,  that  a  fee 
may  be  limited  on  a  fee  by  a  surrender  of 
copyholds,  even  though  such  doctrine  be 
advanced  by  Mr.  Feaime. 

That  a  fee  cannot  be  limited  on  a  fee  by 
a  common  law  conveyance  is  not  necessary 
to  be  proved :  it  is  acknowledged.  And 
surely  if  a  surrender  of  copyhold  lands  is  to 
be  construed  as  a  common  law  conveyance, 
'  it  must  follow,  as  an  inevitable  consequence, 
that  a  fee  cannot  be  limited  on  a  fee  by  a 
surrender :  for  if  a  fee  can  be  limited  on  a 
fee  bv  a  surrender,  then  a  surrender  cannot 
be  construed  as  a  conveyance  at  common 
law. 

And,. on  the  same  principle,  if  an  estate 
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for  life,  or  of  inheritance,  cannot  be  created 
to  commence  in  fuiuro  by  a  common  law 
conveyance,  and  a  surrender  of  copyhoida 
ought  to  be  construed  as  such  conveyaoce 
at  common  law  ought  to  be  construed,  tbeo 
[  ^09  ]  an  estate  for  life  or  of  inheritance  cannot  be 
created  to  commence  m  future  by  a  surrea. 
der  of  copyholds.  If  we  acknowledge  the 
premises  we  must  not  deny  the  conclusioi* 

The  protraction  of  the  legal  fee  so  ingeni- 
ously and  forcibly  urged  by  Baron  GUbert^\$ 
a  strong  additional  argument  against  the 
doctrine.  And,  although  the  freehold  d 
lands  held  by  copy  remains  in  the  lord,  yet, 
as  the  copyholder  is  to  assert  his  right 
against  stratigers  by  plaint  in  the  nature  of 
the  several  writs  at  common  law  in  real  ac- 
tions, and  as  at  common  law  with  respect  to 
freeholds,  there  must  have  been  a  teoaot 
against  whom  the  person  having  right  might 
sue  his pmcipe J  so  there  must,  with  respect 
to  copyholds,  be  a  tenant  against  whoffl  to 
prosecute  his  plaint  {g).  Hence  too  doesit 
seem  inevitably  to  follow,  that,  by  a  surren- 


ig)  See  aniCf  p»  193-4. 
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der  of  copyholds;  an  estate  for  life  or  of  ili- 
heritance  cannot  possibly  be  so  created  to 
commence  in  future. 

Add  to  all  this  that  the  inconvenience 
which  may  ariee  to  individuals  by  a  strict 
adherence  to  the  rules  and  principles  of  the 
common  law  in  these  cases  (though  the  ad- 
herence  to  general  rules  and  principles 
abundantly  compensates  for  individual  in- 
convenience,) yet  such  inconvenience  may 
be  easily  avoided  by  surrendering  to  the  use  C  910  ] 
of  a  will  in  the  one  case,  and  by  limiting 
expressly  the  requisite  particular  estate  to 
the  surrenderor  in  the  other. 


If,  indeed,  a  surrender  be  made  to  the  use  An  eiecotory 
of  a  mllj  an  executory  or  future  interest  i^craitedYy 
maybe  created  in  copyholds  (A)  equally  as 
in  firee.    The  question  would  then  be  on  the 
construction  of  a  mil  and  not  on  the  con- 
struction of  a  surrender. 

Of  tranjfer- 

Our  next  inquiry  is  into  the  modes  of  [|d2  a coatin- 

^ gent  or  cxe- 

'  ^--^-——-------_--^— —-__-— -—-------___  jjut^pj  inter- 

eat. 
(A)  See  the  cases  of  Edwards  &  Hammond^  Welcock 

&  Hammondt  Brian  &  Cawsen^  and  Taylor  &  Taylor, 
before  cited,  p.  tf04-5. 
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transferring  or  barring  a  remainder  or  execu- 
tory interest  in  copyhold  premises. 

-^f  Tested         And  as  to  the  transfer  o(  vested  remain- 


ders, we  have  already  seen  that  the  remain- 
der-man, being  in  the  seisin,  may  surrender 
his  remainder  into  the  hands  of  the  lord  to 
the  use  of  another,  equally  as  if  it  were  an 
estate  in  possession  (t). 

,  But  a  person  hav*ing  only  a  contingent  re- 
mainder or  an  executory  interest,  is  not  in 
the  seisin ;  and,  consequently,  has  notbiog 
which  can  be  the  subject  of  a  surrender. 
And  as  it  seems  now  to  be  settled  that  a 
[  811  3  surrender  cannot  operate  by  estoppel  (A),  it 
Eftoppd.  follows  that  a  surrender  cannot,  at  law,  be  a 
bar  to  such  contingent  or  executory  in- 
terest. 

But  as  a  consequence  of  this  very  circum- 


(t)  AntCf  ch.  3.  Of  Surrenders,  p.  58. 

[k)  See  2  Bro.  Ch..Ca,  *386.  Compton  k  CoUinsotu 
I  Vei.  230.  Taylor  v.  Philips.  3  Dumf.  &  Ea$t^ 
365.  Goodiitlev.  Morse.  6  Dtimf.  &  East^  63.  Doe 
d.  Ibbot  V.  Cowling,  [See  also  1 1  Easty  185.  Doei. 
Blacksell  ei  «/.  v.  Tomkins.] 
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stance  (i.  e.  their  not  b^iog  in  the  seisin  or 
tenancy,)  such  contingent  or  executory  in- 
terest may,  it  should  seem,  from  the  very 
nature  of  the  thing,  be  transferred  or  barred 
by  other  modes    of  conveyance,   in  cases 
where  the  interest  would  be  transmissible 
or  barrable  had    the  estate  been  freehold. 
For. the  person  entitled  to  the  contingent  or 
executory  interest  would  not  become  tenant 
to  the  lord  till  it  actually  fell  into  possession. 
Whatever  is  descendible  is  said  to  be  the 
subject  of  devise  (/):  now  if  such  a  contin- 
gent or  executory  interest  in  copyholds  be 
descendible,  and  yet  not  the  subject  of  a 
surrender,   it  surely   would  follow   that  it 
might  be  devised  without  9l  surrender ;    for 
otherwise  a  copyhold  interest  would  be  ren- 
dered inalienable  in  cases  where  a  freehold 
interest  of  the  same  nature  might  be  trans- 
ferred ;  though  no  prejudice  could  accrue 
to  others  by  reason  of  the  alienation.     An 
equity  in  copyholds  is  certainly  devisable 
without  the  intervention  of  a  surrender(m);     [  219  ] 
because  the  tenancy  is  not  affected  by  such 


(/)  See  DougU  717.  and  the  case  of  Jones  et  al.  v. 
Roe^  Letue  of  Perry.    3  Dumf.  &  Eatt,  88. 
(m)  See  ante,  ch.  3.  Of  a  Surrender,  p.  Co.  124. 

Y 
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devise:  and  as  such  equity  could  not  be 
surrendered,  it  could  not  be  devised  at  all 
if  it  could  not  be  devised  without  a  surrender. 
An  executory  interest,  therefore,  of  copy- 
holds,' not  being  the  subject  of  a  surrender, 
may  surely  be  devised,  if  such  executory  in- 
terest would  have  been  devisable  had  it  been 
of  freehold  property  (i»). 

Reieaie.coa-       Again;  it  should  seem  that  such  interest 
^^  '   ^'       may  be  extinguished  by  release  ;  or  bound 

in  equity  by  a  contract  or  agreement  for  a 

valuable  consideration  (o). 

or  a  trust  of       Copy  holds  areequally  subject  to  tru8ts(/i) 

copyholdt. 


(n)  See  1  Hen.  Blackst.  341.  in  Ckmpiou  r.  CoUht- 
soHt  where  it  is  said—"  The  modes  of  conveying  firee- 
hold  and  copyhold  estates  are  different*  but  there  ia 
surely  a  fair  argument  from  analc^'*  that  a  copjbold 
estate  transmissible  under  the  same  circumstances  as  a 
freehold,  should  be  governed  by  the  same  rules?" 
And  see  5  Dumf.  8f  East^  1 1 1»  towards  the  bottom  of 
the  page. 

(o)  See  Feame's  Executory  Devisee^  SSf  &c 
599*  Ac. 

(p)  See  Alieyn's  Rep.  14.  The  Kmg  v.  Bhilmmd. 
%  Ve$.  631.  Hintim  ▼.  Hmton.  2  Fretnu  193.  Ctf. 
13S. 
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aa  freeholds,  but  they  are  Dot  within  the 
statute  of  uses  (q).  The  person  having  the 
Jegal  estate  is  tenant  to  tbelordf :  the  trust, 
therefore,  noay  be  created,  modelled,  trans- 
ferred, or  destroyed,  without  his  concur- 
rencet. 


« 

If  a  coppholder  enter  into  an  agreement  [  ^1^  ] 
for  sale  j:  of  his  copyhold,  he  shall  be  consi- 
dered as  a  trustee  for  the  purchaser;  and 
shall  be  compelled,  if  living,  or  his  heir  if 
he  die,  to  surrender  according  to  the  con- 
tract (r). 

And  as  the  custom  of  the  manor  can  at- 
tach only  on  the  legal  estate,  a  limitation 


{q)  Cro.  Car.  44.    «  Ves.  «67. 

•  [Fid.  infr.  p.  [no]  [293].  ] 

t  [As  to  tht  determination  of  a  trlist  bf  the  death 
either  of  the  trastee'or  the  cuiuy  que  trust  without 
heirs,  vid.  infra,  p.  [^l6].  ] 

{  So  if  he  agree  to  mortgage,  and  rcKvires  the  mo- 
nejy  he  shall  be  a  trustee  for  the  mortgagee,  1  Cos,  in 
Chanc,  170.  Martin  v.  Stamore.  And  «ee  Cas.  T» 
AicA.  972.  Pattesan  v.  Thompscn  k  s/.  and  ibid^ 
331.    Keenr.Sparnndkah 

(r)  2  Fiff,  631.     Hiaton  v.  Hinton,  ante,  [145]* 

Y  8 
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may  sometimes  be  made  of  the  trust,  whicli 
perhaps  the  custom  would  not  allow  of  the 
legal  interest;  thus  we  have  seen  that  an 
estate  tail  may  be  created  in  equity,  where 
it  might  not,  perhaps,  be  permitted  at  law  («). 

Dedmration         If  a  trust  be  thus  expressly  declared,  it  is 

prudent  to  have  the  declaration  enrolled  in 
the  books  of  the  manor,  that  it  may  be  pre- 
served ;  and  in  order  to  avoid  fraud*.  The 
lord  too,  by  consenting  to  the  trust,  would 
be  bound  by  it,  and  not  be  permitted  to 
claim  against  such  his  own  act(<).  In  some 
instances  a  separate  deed  will  be  necessary 
to  declare  such  trusts ;  as  in  the  case  of  a 


(i)  See  mUe,  ch.  4.  Of  Entails,  p.  [159].  **  The 
lord  it  not  bound  to  admit  a  tenant  accordin|^  to  the 
express  terms  of  the  trust,  where  contrary  to  the  Ibtm 
of  a  legal  conveyance/*  Per  Lord  Hardwicke.  3  Aik, 
T&'T*  in  Car  ▼.  EUiion* 

*  [For  the  form,  &c.  of  such  enrolment,  tnJL  mg^r. 
p.  [191].  ] 

(0  See  1  Juit.  Blackit.  Rep.  167.  [Both  in  caaei 
of  purchase  and  surrender  to  the  use  of  a  wtU,  the  loid 
does,  by  permitting  the  surrender  to  be  entered  upon 
the  rolls,  parUke  of  the  trust  Per  the  Lord  Chaii- 
cELLOft,  in  WiUiame  ▼•  lard  LantdaUp  3  Ves^  Jmu 
75%.] 
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chanty;  when  the  declaration  should  be  by 
deed  inrolled  in  Chancery,  pursuant  to  the 
statute  {u).  But  it  is  better,  if  circumstances 
will  permit,  to  have  the  trusts  declared  in 
the  surrender,  and  so  entered  on  the  court 
rolls  *. 

But  a  trust  is  frequently  implied,  or  raised  implication. 
in  equity,  when  no  express  declaration  is  500.  Trust, 
made ;   as  where  a  copyhold  is  granted  to  /^„\*"*^  ^^^ 
A.,  B.,,and  C,  and  the  wholef  considera-  ▼ol.«.p-i«i- 
tjon  money  be  paid  by  A.,  B.  and  C.  shall 
be  regarded  as  trustees  for  A.{w)  though 


{u)  9  Geo.  2*  c.  36.  s.  1 .  Attorney  General  v.  Lord 
Weymouth  &  al.  lAncoln's'Irm  HalL  HiL  lG  Geo.  2,. 
1743. 

*  Dowdswell  V.  DowdiwelL  June  15.  21.  Car.  2. 
(1  Cos.  in  Chanc.  26 1.)  The  bill  was  to  have  certain 
fturrenders  made,  but  not  in  grossed,  to  be  made  aad 
ingrossed.  The  plaintiff  and  defendant  were  brothers, 
and  in  this  case  agreed  by  the  Lord  Keeper,  that  the 
father  being  lord  of  the  manor,  could  not  declare  the 
».  trusts  of  copyholds  granted  to  his  sons,  though  he  took 

• 

the  profits  always  by  their  consent :  eadem  die  decreed 
between  Holjbrd  and  — — — . 

t  See  Crop  v.  Norton*  2  Atk.  74. 
..  (tc)  Case  of  jpyer  v.  Dyer 9  in  Scacc.  Nov.   1788* 
post.  p.  [216]. 
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the  presumption  of  their  beinp^  so,  may,  in. 
deed,  like  all  other  presumptions,  be  re- 
butted, even  by  parol  evidence (jt). 

But  if  the  cestui  que  vie  or  persons  having 
•  the  legal  estate  be  the  child ^  or  children^ 

of  the  person  paying  the  consideration  mo> 
ney,  the  presumption  will  be  changed  in 
favour  of  such  child  or  children  for  whom 
the  parent  was  morally  obligated  to  provide, 
and  the  purchase  shall  be  considered  as  an 
advancement  or  provision  for  tbem(y):  but 


(x)  Case  of  Goodright  d.  Langjiekt  v.  Hodges^  in 
B.  R*  ou  'a  special  verdict,  po$t,  p.  [22?].  And  we 
1  Atk.  3S5.  Tayhr  v.  Tay/or. 

*  Son.  See  Cas.  T.  Fmck  338.  Lord  Grey  r. 
Lady  Grey  8c  ai  Son  already  fully  advanced^  con- 
sidered as  a  stran^r,  as  the  moral  obligation  ceased 
on  bei  n g  satisfi ed  or  com  pli ed  wi th .     Fin cA,  3  4 1 . 

t  Grand  children,  see  ante^  [l96]  and  2  Fonhl  os 
Eq.  1  tf 2-3.  and  Sound.  .Uses^  <242-d.  Compns*t  Digestj 
34 /«  Chanc.  (4  fV.  4.)  2  Cases  iii  Ckane.  d6.  Ebmd 
▼.  Dancer. 

iy)  Dyer  v.  X>yef.— And  Mr.  Feamew^s  of  opi- 
nion that  such  presumption  would  extend  to  natnnl 
children.  Posikum,  Works^  327*  Sed  quaere,  and 
vid.  antey  p.  [138].  [Under  a  gradt  bj'  copy  of  court 
roll  of  a  reversionar)'  estate  to  A.  (who  had  before  a  lii« 


I 


r 
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such  obligation,  though  it  shall  extend  to 
a  wife^,  cannot  extend  to  a  nephew  or 
niece  {z). 


interest  in  the  premises,)  habendum, — to  him  for  the 
lives  of  B.  Sf  C;  his  grandsons,  and  for  and  during  the 
life  of  either  of  them  longest  livings  suceeuivelyy  ac- 
cording to  the  CDStom,  &c.  immediateljf  after  the  deaths 
8cc..or  sooner  determination  of  the  esiate  of  the  said  A- 
•nd  reserving  a  heriot  and  Gs,  rent;  held  that  A.  only 
took  the  legal  estate  in  reversion,  and  not  the  destuy  (^ue 
vieSf  there  b^ng  no  custom  to  enable  them  to  take;  al- 
though they  were  expressly  stated  in  the  copy  to  be 
admitted  tenants  in  reversion.  Right  d.  Dean  and 
Chapter  of  Weils  t.  Bawden.     3  East^  3(^0.] 

♦  See  2  Vem.  120.  Back  v.  Andrews.  Prec.  in 
Chanc.  I.  8.  C.  and  see  also  Supplement  to  Co.  Copyh. 
s.  10.  Tr.  175.  To  wife  and  a  stranger  successive. — 
Advancement  for  wife,  but  the  stranger  shall  be  only  a 
trustee.  Back  and  Andrews^  and  Kingdom  v.  Bridges. 
2  Vem.  67.  Aenger  ▼.  Drew.  1  P.  Wms.  780.  And 
see  2  Freem.  33. 

(2)    Goodright  d.  Langfield  v.   Hodges^  post.  p. 
[227]*      Advancement  good  against  creditors.     King-- 
dom  V.  Bridges^  and  post.  [224].  and  Back  v.  Andrews, 
An  advancement,  if  intended  at  the  tin^,  and  no  alter-  ComynM'a 
ation  can  be  made  afterwanis."    2  Freem.  33-4.  fVood"  ^jV*  *^'7» 
man  v.  Morrell.     And  see  2  Atk.  74.  Crop  v.  Norton.   (4  w.  4;/ 
Father  sold — yet  an  advancement.     That  it  was  not  an  *  ^'*'' »" 
advancement    must   be    proved    by  the    other  side.   Ebrandy. 
2  Freem.  252.  Shales  v.  Shales.  Dancer. 
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And  88  the  doctrine  relative  to  trusts  of 
this  kind,  appears  settled  on  very  rational 
grounds,  by  the  cases  of  Dyer  &  Dyer,  and 
Goodright  d.  Langjield  v.  Hodges^  (in  ^hicb 
the  former  cases  were  fully  considered,)  and 
as  they  are  not  yet  extant  in  print,  they  will 
be  given  at  large  at  the  end  of  this  chapter. 


Equity  of  re-       If  a  copyhold  be  surrendered  on  condi- 

doniption.  .  .  .  . 

Sec  %oi.  8.  p.   tiOD,  by  way  of  mortgage,  and  the  conuitioa 
^^*'-'  be  broken,  yet  the  equity  of  redemption 

shall  follow  the  descent  of  the  legal  estate: 
thus  if  the  copyhold  were  in  borough  Eng- 
lish, the  equity  would  go  to  the  youngest 
son:  or  if  it  were  in  gavelkind,  to  all  the 
sons  equally  (a). 


Reiultini^ 
trust. 


And  it  is  the  same  as  to  resulting  trusts: 
as  in  the  case  of  an  undisposed  residue;  the 
portion  undisposed  of  shall  result  as  in  free* 
holds  (/>). 


£itateiP0iir     .   So  the  trust  of  an  estate  pour  autre  vie  of 

autre  vie. 


(a)  2  Ves.  304.  Fawceit  v.  Lowther,  and  mU, 
p.  [130]. 

[6]  See  on/e,  p.  [95].  Of  SarrenderB,  and  see  Good' 
right  d«  Langfiekt  v.  Hodges,  pasi.  p.  [^2?]* 
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copyholds,  shall  go  to  the  executors  or  ad- 
ministrators, as  if  it  had  been  of  the  freehold 
estate  (c). 

But  a  distinction  has  been  made  with  re*> 
spect  to  trusts  executed  and  executory; 
for  in  the  execution  of  the  latter,  the  court 
will  be  guided  by  the  rules  of  the  cooiQion 
law:  as  in  the  case  of  an  executory  trust  for 
the  heirs  of  the  body  of  a  person  in  gavel- 
kind lands,  the  court  will  decree  an  estate  to 
the  eldest  son  and  the  heirs  of  his  body, 
with  remainder  to  the  second  son  and  the  [  ^16  ] 
heirs  of  his  body,  &c.  and  not  according  to 
the  custom  of  gavelkind  (c^.  And  so  also 
in  the  case  of  borough  English  lands;  the 
heir  at  common  law  shall  take  the  benefit 
of  the  executory  trust  [e). 


(c)  3  Vem,  264.     Rundie  v.  Rundle^  and  the  case  of 

Goodright  d.  Langfieid  v.  Hodges,  post.     And  shall 

paa6  as  personal  estate  by  a  will,  and  not  under  the 

.word  '*  copyhoidsy^  (6  Ves.  Jun,  ()33.  Watkins  v.  LeaJf 

for  the  testator  has  only  the  equit)% 

{d)  See  I  Alk.  607.     Roberts  v.  DixwelL 
(e)  Starkey  t«  Starkey,  in  Scare,  cited  7  Bac.  Ab,\ 
Uses  and  Trusts,  (H)  p.  179-80.  Gwiiiim's  ed.     But 
pote,  in  the  cases  of  Roberts  ▼.  JDixwelly  and  Starkey 


n 
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If  a  trust  be  created  of  a  copyhold,  and 
the  trustee  die  without  heir,  so  that  the 
lands  escheat,  the  lord  shall  not  be  subject 
to  the  trust,  but  shall  have  the  lands  dig. 
charged  of  it(/). 


Case  of  DYER  v.  DYER,  in  Scacc. 

See  IP.  In    1737,    certain    copyhold    premises, 

Znk^tl^'  oblden  of  the  manor  of  Heytesbury,  in  the 

L  ich^^f^  ^^""^y  ^^  Wilts,  wiere  granted  by  the  lord 

Baron  Eyre,  according  to  the  custom  of  that  manor,  to 

Mtfffl.and  Symon  Dyer^  (the   plaintifTs   father,)  and 

^j^^itp^^^  Mary  his  wife,  and  the  defendant  William 

Aoi;.  40,«i,  Mjjg  other  son),  to  take  in  sOccession  for 

tDd  87^  1788.    ^  ' 

^j; ' 

S 
T.  Starkey,  the  heirs  took  by  purchase :  the  parent  did 

not  take  at  all  in  the  latter,  and  in  the  former  only  an 
equitable  QBtate.     See  my  Descents,  293.  N. 

(/)  gee  1  Stra.  454.  1  Just.  Blaekst.  Rep.  l66^7- 
Burgess  v.  Wheate,  and  3  Atk.  77.  [And  aader  a  de- 
vise of  a  copyhold  to  A.  and  his  heirs,  in  trust  for  B.  and 
his  heirs;  upon  the  death  of  B.  without  heirs,  it  has 
been  held,  that  the  heir  of  the  trustee  has  no  equity  to 
compel  the  lord  to  admit  him.  3  Ves*  Jun.  75f .  ^tf- 
Hams  V.  Ld*  LonsMe.} 


[ 
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their  lives,  and  to  the  longest  liver  of  them. 

The  purchase  monay  was  paid  by  Syman 

Dyer  the  father;  he  survived  his  wife,  and 

lived  until   1785,  and   then   died,   having     [  217  ] 

made  his  will,  and  therehy  devised  alt  bis 

interest  in  the  copyhold  premises  (among 

others)  to  the  plaintiff,  his  youngest  son^ 

The  present  bill  stated  these  circum* 
stances,  and  insisted  that  the  whole  purchase 
money  being  paid  by  rhe  father,  although 
by  the  form  of  the  grant  the  wife  and  the 
defendant  had  the  legal  interest  in  the  pre- 
mises for  their  lives,  in  succession,  yet  in  a 
court  of  equity,  these  were  but  trustees  for 
the  father:  and  the  bill,  therefore,  prayed 
that  the  plaintiff,  as  devisee  of  the  father, 
might  be  quieted  in  the  possession  of  the 
premises  duritag  the  life  of  the  defendant. 

The  defendant  insisted  that  the  insertion 
of  his  name  in  the  grant  operated  as  an  ad- 
vancement to  him  from  his  father,  to  the 
extent  of  the  legal  interest  thereby  given 
him.  And  this  was  the  whole  question  in 
the  case.  ^  .  - 

The  Lord  Chief  BaroHy  after  directing  the 
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cause  to  stand  over  for  a  few  days,  delivered 
the  judgmeot  of  the  court  as  follows. 

*^  The  question  between  the  parties  in 
this  cause  is,  whether  the  defendant  is  to  be 
considered  as  a  trustee  for  his  father  in  re* 
spect  of  his  succession  to  the  legal  inter- 
est  of  the  copyhold  premises  in  question? 
And  whether  the  plaintiff,  as  representative 
of  the  father,  is  now  entitled  to  the  benefit 
of  that  trust.  1  intimated  my  opinion  of 
[  €18  ]  the  question  on  the  hearing  of  the  cause; 
and  L  then,  indeed,  entertained  very  little 
doubt  upon  the  rule  of  a  court  of  equity, 
as  applied  to  this  subject;  but  as  so  many 
cases  have  been  cited,  some  of  which  are 
not  in  print,  we  thought  it  convenient  to 
take  an  opportunity  of  looking  more  fully 
into  them  in  order  that  the  ground  of  our 
decision  may  be  put  in  as  clear  a  light  as 
possible;  especially  in  a  case  in  which  so 
great  a  difference  of  opinion  seems  to  have 
prevailed  at  the  bar.  And  I'have  met  with 
a  case  in  addition  to  those  cited,  which  is 
pvmhnv  V.     x\v\x  of  Rumbold  v.  Rumbold^  on  20th  Aptil^ 

ITtil.  The  clear  result  of  all  the  cases, 
without  a  single  exception,  is,  that  the  trust 
of  a  legal  estate,  whether  freehold,  copy- 
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hold,  or  leasehold;  whether  taken  in  the 
names  of  the  purchaser  and  others  jointly, 
or  in  the  names  of  others  without  that  of 
the  purchaser;  whether  in. one  name  or  se- 
veral; whether  jointly  or  Mccessivij  Results 
to  the  man  who  advances  the  purchase  mo- 
ney. This  is  a  general  position  supported 
by  all  the  cases;  and  there  is  nothing  to 
contradict  it;  and  it  goes  on  .a  strict  analogy 
to  the  rule  of  the  connnon  law,  that  wl^ere 
a  feoffment  is  made,  without  a  considerat- 
tion,  the  use  results  to  the  feoffor.  It  is  the 
established  doctrine  of  a  court  of  equity, 
that  this  resulting  trust  may  be  rebutted  by 
circumstances  in  evidence.  The  cases  go 
one  step  further,  and  prove  that  the  circum- 
*stance  of  one  or  more  of  the  nominees  being 
^  child  or  children  of  the  purchaser,  is  to 
operate  by  rebutting  the  resulting  trust; 
and  it  has  been  determined  in  so  many  cases,  r  qig  n 
that  the  nominee,  being  a  child,  it  shall  have 
such  operation  as  a  circumstance  of  evidence^ 
that  we  should  be  disturbing  land  marks  if 
we  suffered  either  of  those  propositions  to 
be  called  in  question,  namely,  that  such 
circumstance  shall  rebut  the  resulting  trust, 
and  that  it  shall  do  so  as  a  circumstance  of 
evidence.     I  think  it  would  have  been  a 


934  REMAINDERS,  &a 

more  simple  doctrine,  if  the  children  bad 
been  considered  as  purchasers  for  a  yaluabit 
consideration.  Natural  love  and  affection 
raty d  an  use  at  com  tnon  law :  surely  then 
it  will  rebut  a  trust  resulting  to  the  father. 
This  way  of  considering  it  would  have  sbot 
out  all  the  circumstances  of  evidence  which 
have  found  their  way  into  many  of  the  cages, 
and  would  have  prevented  some  rery  sice 
distinctions,  and  not  very  easy  to  be  under- 
siood.  Considering  it  as  a  circumstaace  of 
evidence,  there  must  be,  of  course,  evidence 
*  admitted  on  the  other  side.  Thus  it  was  re* 
solved  into  a  qu^tion  of  intent:  which  wa 
getting  into  a  very  wide  sea,  without  veij 
certain  guides.  In  the  most  simple  case  of 
all,  which  is  that  of  a  father  purchasing  is 
the  name  of  his  son,  it  is  said,  that  this 
shews  that  the  father  intended  an  advanti- 
tneni^  and  therefore  the  resulting  trust  is  re- 
butted ;  but  then  a  circumstance  is  added 
to  this,  namely,  that  the  son  happened  to 
be  provided  for.  Then  the  question  is,  did 
the  father  intend  to  advance  a  son  already 
provided  for  >  Lord  Nottingham*  could  not 


•  See  Cas.  T.  Finch,  338.  (341.)  Lord  Grey  y.  Laif 
Grey. 
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get  over  this ;   and  he  ruled,  that  in  such  a 
case  the  resulting  trust  was  not  rebutted  : 
And  in  Pole  v.  Pokj  in  Vesey^  Lord  Uard^     [  9m  ] 
wicke  thought  so  too.     As  yet  the  rule  in  a 
court  of    equity,   as  recognised   in   other 
cases,  is,  that  the  father  is  the  only  judge, 
as  to  the  quantum  of  a  son's  provision  :  and 
this  distinction,  therefore,  of  a  son's  being 
provided  for  or  not,  is  not  very  solidly  taken 
or  uniformly  adhered  to.     It  is  then  said, 
that  a  purchase  in  the  name  of  a  son,  is  a 
prinid  facie  advancement  (and  indeed  it  was 
difficult  to  put  it  in  any  other  way).     In 
some  of  the  cases,  some  ciicumstances  have 
appeared  which  go  pretty  much  against  that 
presumption;  as  where  the  father  has  en« 
tered  and  kept  possession,  and  taken  the 
rents;  or  where  he  has  surrendered  or  de- 
vised the  estate;  or  where  the  son  has  given 
receipts  in  the  name  of  the  father.     The 
answer  given  is,  that  the  father  took  the 
rents  as  guardian  of  his  son  :  now  would  the 
court  sustain  a  bill  by  the  son  against  the 
father  for  these  rents  >     I  should  think  it 
pretty  difficult  to  succeed  in  such  a  bill. 
As  to  the  surrender  and  devise,  it  is  an- 
swered,   that   these  are  subsequent  acts; 
whereas  the  intention  of  the  father  in  taking 
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the  purchase  in  the  son's  name  must  be 
proved  by  the  concomitant  acts:  yet  these 
are  pretty  strong  acts  of  ownership,  and  as« 
sert  the  right,  and  coincide  with  the  posses- 
sion and  enjoyment.  As  to  the  son's  giving 
receipts  in  the  name  of  the  father,  it  is  said 
that  the  son,  being  under  age,  could  not 
give  receipts  in  any  other  manner.  But,  I 
own,  this  reasoning  does  not  satisfy  me. 
In  the  more  complicated  cases,  where  the 
life  of  the  son  is  one  of  the  lives  to  take  in 
[  9tl  ]  succession,  other  distinctions  are  taken.  If 
the  custom  of  the  manor  be,  that  the  first 
taker  might  surrender  the  whole  lease,  that 
shall  make  the  other  lessees  trustees  for 
bim :  but  this  custom  operates  on  the  legal 
estate,  and  not  on  the  equitable  interest; 
and,  therefore,  this  is  not  a  very  solid  argu- 
ment. When  the  lessees  are  to  take  9ucceh 
9ivi^  it  is  said,  that,  as  the  father  cannot  take 
the  whole  in  his  own  name,  but  must  insert 
other  names  in  the  lease,  then  the  children 
shall  be  trustees  for  the  father;  and  to  be 
sure,  as  the  circumstance  of  a  child  being 
the  nominee  is  not  decisive  the  other  way, 
there  is  a  great  deal  of  weight  in  this  obser* 
yation.  There  may  be  very  many  pruden- 
tial reasons  for  putting  in  the  life  of  a€bild 
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in  preference  to  that  of  any  other  person; 
and  if,  in  that  case,  it  is  to  be  collected  from 
circumstances  whether  an  advancement  was 
meant,  it  will  be  difficult  to  find  such  as 

• 

will  support  that  idea.  To  be  sure^  tuking 
the  estate  in  the  name  of  the  child,  which 
the  father  might  have  taken  in  his  own,  af- 
fords a  strong  argument  of  such  an  intent; 
but  where  the  estate  must  necessarily  be; 
taken  to  lives  in  succession  the  inference  is 
very  different.  These  are  the  difficulties 
which  occur  from  considering  the  purchase 
in  the  son's  name  as  a  circumstance  of  evi- 
dence only.  Now  if  it  were  once  laid  down, 
that  the  son  was  to  be  taken  as  a  purchaser 
for  a  valuable  consideration,  all  these  mat- 
ters of  presumption  would  be  avoided. 

'« It  must  be  admitted  that  the.  case  of  C  ^^^  ] 
Dickinson  v.  Shaw  is  a  case  very  strong  to  Dickfmon 
support  the  present  plaintiff's  claim.  That 
came  on  in  Chancery  on  29d  May,  1770. 
A  copyhojd  was  granted  to  three  lives,  to 
take  in  succession ;  the  father,  son,  and 
daughter*  The  father  paid  the  fine ;  there 
was  no  custom  stated^  The  question  was, 
whether  the  daughter  and  her  husband  were 
trustees  during  the  life  of  the  son,  who  sur- 

z 
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Tivtd  the  fiitber  }  At  the  time  of  the  pttN 
ehaM  the  80d  was  nine,  the  daughter  sevoi 
years  old.  It  appeared  that  the  father  had 
leased  the  preaMaes  from  three  years  to  three 
yearSt  to  the  extent  of  nine  years.  On  this 
tase.  Lords  Commissioners  Smythe  and 
^Mton  were  of  opinion,  that,  as  the  iatber 
had  paid  the  purchase  money,  the  children 
were  trustees  for  him.  To  the  note  I  have 
of  this  case  it  is  added,  that  this  determhia- 
tion  was  contrary  to  the  general  opinion  of 
the  bar ;  and  also  to  a  case  of  Ttnfter  r.  Air 
$ton^  .in  this  court.  In  DiMmmn  v.  Shtm 
there  was  some  little  evidence  to  assist  the 
idea  of  its  being  a  trust,  namely,  that  of  die 
leases  made  by  the  fiithen  If  that  made  an 
ingredtent  in  the  determination,  then  thst 
caae  is  not  quite  in  point  to  the  present; 
but  I  rather  think  that  the  meaning  of  the 
court  was,  that  the  burthen  of  proof  lay  en 
the  child ;  and  that  the.cases  which  west 
the  other  way,  were  only  those  in  which  ^ 
estate  was  entirely  purchased  in  the  oaflie 
of  the  children.  If  so^  they  certeinly  wwe 
not  quite  correct  in  dmt  idea  r  for  there  hpd 
I  its  ]  been  cases  in  which  the  leatatea  ImI  beaa 
taken  in  the  namea  of  the  fother  attdaeo. 
£?^^*    I  have  been  fiivoaredirith  a  SKiteof  JftM- 


boUv.  RmmboU^  before  Lord  Keeper  iftn- 
Ujf^  on  SOth  Aprils  1761,  wbete  ».  copyhold 
was  taken  for  three  Jives  in  ftucceaaiofi,  the 
fiilher  and  two  sons;  the  iatber  .p«d  ibe 
fine;  and  the  custom  was,  tb^t  the  first  taker 
might  dispose  of  the  whole  estate:  (and  hid 
lordship  then  stated  the  dsMie  fully.)  Now 
this  case  does  not  amount  to  foore  than  «n 
opinion  of  Lord  Keeper  Henley;  but  be 
agreed  with  me  in  constderii^  a. child  at  a 
fmrcAaser  for  good  conaidecation  of  an  estate 
bought  by  the  father  in  his. name;  though  a 
trust  would  result  as  against  a  stranger.  It 
baa  been  supposed,  that  the  case  of  Taylor  v.  Ti^ior  i. 
AlOan  in  this  court,  denied  the  flfuthorky  of  ^'''^' 
IHekmrnn  v.  Shaw.  That  case  was  behl^h^* 
fore  Lord  Chief  Baron  Smythe^  m^^,  aad 
Mr«  Baron  Burland^  and  was  the  case  of  an 
uacle  purchasing  in  the  namet  of  himself 
and  a  nephew  and  aiece.^^It  wat  decidad 
fa  favour  of  the  nephew  and  niece ;  not  uar- 
der  any  general  idea  of  their  taking  as  rria- 
ttfms,'butoii  lhe:feaiilt  of  much  pamtevi- 
'limeo  wlHch  was  adaaitted  oo  both: sides; 
^attd'^Che  acj^iiit^'On  this  sidref  the  nominaes 
'  Win  thought  to^ndDinsaate.  botdbKmy&n 
tHtt^  iir-that  eauMi;  aaid'  lasrAi^uinenrt^cnt 
-ae^y^S' the  weiglit  af '  the  rpaiel  T^fwdUide:   \ 

2.t 
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Indeed,  iLs  far  as  the  circumstaQce  of  the 
first  taker's  right  to  surrender,  itwasastroo; 
case  in  favour  of  a  trust.  However,  we  de- 
[  994  ]  termined  the  other  oo  the  parol  evidence. 
That  case  therefore  is  not  material. 

ApAvfir  ▼.  **  Another  case  has  been  mentioned  which 

^^^''  is  not  in  print,  and  which  was  thought  to  be 
materially  applicable  to  this:  that  of  Bd- 
well  V.  Froome^  before  Sir  Thomoi  Sewell: 
but  that  was  materially  distinguishable  from 
the  present.  As  far  as  the  general  doctriDe 
went,  it  went  against  the  opinion  of  the 
Lords  Commissioners.  His  honor  there 
held,  that  the  copyholds  were  part  of  the 
testator's  personal  estate ;  for  that  it  wai 
not  a  purchase  in  the  name  of  the  daughter; 
she  was  not  to  have  the  legal  estate ;  it  wis 
only  a  contract  to  add  the  daughter's  life  Id 
a  oew  lease  to  be  granted  to  the  father  hin- 
self.  There  could  be  no  question;  and  her 
being  a  trustee,  it  was  a  freehold  in  him  for 
his  daughter's  life;  but  in  the  cases  oo  the 
argument  his  honor  stated  the  common  prin- 
ciples as  applied  to  the  present  case;  and, 
indeed,  by  saying  that,  as  between  iather 
Mid  child,  the  natural  preiumptUn  was,  that 
a  provision  was  meant.    The  aoooymous 
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« 

case  in  3  Freeman^  corresponds  very  much 

with  the  doctrine  laid  down  by  Sir  ThontM 

Seweil;  and  it  observes  that  an  advancement 

to  a  child  is  considered  as  done  for  a  valua- 

bie  consideration,  not  only  against  the  father  icfngd^mei. 

but  against  creditors.     Kin gdome  v.  Bridges  fT^m!*;. 

is  R  strong  case  to  this  point,  that  is,  the 

valuable  nature  of  the  consideration  arising 

a9  a  provision  made  for  a  wife  or  for  a  child: 

for  there  the  question  was  against  creditors. 

"  I  do  not  find  that  there  are  in  point    [  925  ] 
more  th^n  three  cases  which  respect  copy- 
holds, where  the  ^rant  is  to  take  suceemvi: 
Handle  v.  Rundle^  2  Vem.  364.  which  was  Bundle y. 
a  case  perfectly  clear.    Bengery.Drew^  1  P.  Bengerw. 
Wms.  781.  where  the  purchase  was  partly  ^^^' 
with  the  wife's  money :  and  Smiih  v.  Baker,  smUh  ▼.  Ba 
1  Aik.  385.  where  the  general  doctrine  as  ^^' 
applied  to  strangers  was  recognised  ;  but  the 
case  turned  on  a  question,  whether  the  in* 
terest  was  well  devised.     Therefore,  as  far 
as  respects  the  particular  case,  Dickinson  v.  j)ieitimwn  y. 
Shaw  is  the  only  case  quite  in  point:  and  ^**"'' 
there  the  question  is,  whether  that  case  is 
to  be  abided  by?    With  great  reverence  to 
the  meoBory  of  those  two  judges  who  de- 
cided it,  we  think  that  casa  cannot  be  ibi- 
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lowed;  that  it  has  not  stood  the  test  of  tiow 
or  the  opinion  of  learned  men:  and  Lofi 
Kenyan  has  certainly  intimated  his  optDioa 
against  h.  On  eitami nation  of  its  priaci* 
pies,  they  seem  to  rest  on  too  narrow  » 
foundation;  namely,  that  the  inference  of  a 
pirovision  being  intended  did  not  arise,  b^ 
cause  the  purchase  could  not  have  bees 

4 

taken  wholly  iti  the  name  of  the  parchsser: 
this  we  thinic  is  not  sufficient  lo  turn  the 
V  presumption  against  the  child.  If  it  is  meaot 

to  be  a  trust,  the  purchaser  must  shew  tbtt 
intention  by  a  declaration  of  trust:  and  we 
do  hot  thtnk  it  right  to  doubt,  whether « 
estate  in  succession  is  to  be  considered  as 
an  advancement^  when  a  moiety  of  an  estate 
in  possession  certainly  would  be  so.  If  we 
II  M6  3  were  to  enter  into  all  the  rMMos  that  might 
^sibly  in6uence  the  mind  of  the  purchasei^ 
various  reasons  might  perhaps  occur  in  every 
case,  upon  which  it  might  be  argued  that  ap 
advancement  was  not  intended.  And  1  ow9 
it  is  not  a  very  prudent  conduct  of  a  man 
just  married,  to  tie  up  his  property  for  otfe 
child,  and  preclude  himself  from  providing 
for  the  rest  of  his  family:  but  this  applies 
equally  in  case  of  a  purchase  in  the  nanieef 
a  child  only:  yet  that  case  is 
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an  advancement;  indeed,  if  any  thing,  the 
latter  case  is  rather  the  strohgest ;  for  there 
it  must  be  confined  to  one  child  only.  We 
think,  therefore,  that  these  reasons  partake 
of  too  great  a  degree  of  refinement,  and 
should  not  prevail  against  a  rule  of  property 
which  is  so  well  ^tablished  as  to  become  a 
land-mark,  and  which,  whether  right  or 
wrong,  should  be  carried  throughout. 


<*  This  bill  must,  therefore,  be  dismissed; 
but  afker  stating  that  the  only  case  in  pofnt 
on  the  subject  is  against  our  present  opi- 
nion, it  certainly  will  be  proper  to  dismiM 
It  wilhoui  co$t$*.  ^'^  c.^^^  ^  J^^u^X^^ 


«  [In  Dt  d.  Brnnrngk  df  Vx.  v.  ReoiU,  S  Eatit 
353*  note  (a),  the  sntbority  of  thi«  case  is  sud  to  hare 
been  recognised  by  Lord  Kenyon,  in  Swifi  d.  Farr  r. 
DopUf  B.  R.  HiL  39  Geo.  3.  where  it  was  held,  that 
wliere  three  lives  in  a  copy  are  to  take  iucceitw^^  and  a 
tehert  who  is  the  sole  pnrchaaer,  pnts  in  the  lives  of 
liiniself  and  his  two  sons,  in  general  Ae  sons  shall  take 
beneficially,  unless  it  appear  by  any  concurrent  act  of 
tbe  father  *that  he  did  not  so  intend  it ;  as  in  that  case* 
by  taking  at  the  same  court  a  license  from  the  lord  to 
hiflsseirand  his  mother,  (who  had  her  widowhood  right 
ia  tbe  copyhold,)  to  lease  for  70  years:  in  which  case, 
if  .the  fiitber  afterwards  granjt  a  leas^  by  way  of  mort» 
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[  ««7  ] 

In  the  King*  GOODRIGHT  on  the  Demise  of  LANG- 
f^i°e'  FIELD  ».  HODGKS. 

diet,    ^ec 
LofV$  Rep. 

^^^»  The  lord  of  the  manor  of  Sutton  in  So- 

merseUhire^  by  his  steward,  granted  the  re- 
version of  an  estate,  held  by  copy  of  the  said 
manor,  ai^d  then  in  the  possession  of  Eliza- 
helh  Baynion^  widow,  to  her  son  William 
Baynton^  and  Siloesier  Langjield;  To  have 
and  to  hold  the  same  to  them  for  their  lives 
and  the  life  of  the  longer  liver  of  them,  in 
succession,  immediately  after  the  death  of 
Elizabeth  Baynton. — William  Baynian  paid 


gage,  pursuant  to  such  license  to  lease,  and  there  be  a 
custom  in  the  manor  for  the  first  taker  to  dispose  of  the 
estate  as  a«^inst  the  other  lives,  such  custom  may  so  far 
operate  as  to  divest  the  legal  estate  of  the  lives  id  rpver- 
sion,  and  give  it  toithe  lessee.  Or  if  there  were  anj 
doubt  of  that,  or  if  the  license  of  the  lord  might  he  con- 
strued to  extend  only  to  the  first  taker  of  the  new  copy 
jointly  with  his  mother,  and  the  first  taker  alone  exe- 
cuted such  license  after  her  death,  yet  a  court  of  equity 
(even  if  the  surviving  life  (the  son)  were  to  succeed  at 
law  on  his  strict  legal  title,)  would  make  the  son,  the 
surviving  life,  convey  to  his  faihet^s  lessee,  and  pay  all 
the  costs  at  law  and  in  equity.] 
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Che  fine,  and  held  during  his  life.  Upon 
his  death,  Hodges^  his  next  of  kin  and  ad- 
ministrator, entered;  upon  whom  the  lessor 
of  the  plaintiff  entered. 

This  cause  was  argued  at  the  county  as« 
sizes  before  Mr.  Justice  Ashhursi.  On  the 
part  of  the  plaintiff  parol  evidence  was  of- 
fered, to  prove  that  it  was  the  lessee  Wtlliam 
Baynion^s  intent,  at  the  time  of  taking  the 
lease,  that  after  his  decease  the  estate  should 
go  to  Langfitld.  But  Mr.  Justice  Ashhurst 
objected  to  the  competency  of  the  evidence; 
and  thereupon  the  jury  found  their  verdict, 
subject  to  the  opinion  of  the  Court  of  King's 
Bench^ 

Lord  Mansfield  delivered  the  opinion  of 
the  court : 

"  The  question  is,  whether  it  should  be  [  ^28  ] 
deemed  a  resulting  trust  for  Silvester  Lang-^ 
field.  This  may  be  divided  into  two  points: 
Whether  the  evidence  ou^ht  to  be  received: 
and  whether,  if  received,  it  is  sufficient  to 
rebut  the  resulting  trust. 


(C 


As  to  the  first;  it  is  always  presumed 
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by  the  court,  that  whoever  payi  the  fine 
takes  for  his  own  use  aod  bene6t;  and  does 
not  meaa  to  serve  the  others,  who  are  mere 
nomioees,  to  give  him  as  large  an  estate  as 
by  the  rules  of  the  manor  he  can  have ;  and 
aa  his  personal  estate  is  diminished  by  the 
payment  of  the  fine-money,  his  personal  re- 
presentative (r)  is  entitled  to  the  advantage 
resulting  from  thence.  The  cases  are  con- 
tradictory; perhaps  inaccurately  reported. 
But  I  can  remember,  that  in  Novemb^r^ 
1753,  A.  having  renewed,  by  adding  two 
new  Uvea  who  were  directed  to  take  in  auc- 
cession,  they  claimed;  but  the  court  de- 
creed it  to  be  a  resulting  trust  for  hia  per- 
sonal representative.  Otherwise  in  the  case 
of  a  son,  where  the  father's  renewal  is  sup- 
posed to  be  for  his  advancement  (d).  This 
distinction  is  not  within  the  statute  of  frauds, 
because  it  arises  by  implication  of  law.  Yet, 
though  it  arises  by  implication  of  law,  it 
may  be  rebutted ;  and  it  is  certain  that  pa- 
C  S8D  ]  rol  evidence  may  always  rebut  an  equitable 
presumption.    See  1  Vgrn.  366.    A.  pur- 


(c)  Rtmdie  ▼•  Rumdle^  oslr,  |i»  [ai5], 

(d)  JDkr«r  ▼•  Dgtrp  sslt,  p.  [nfil 
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chased  in  B/s  name,  and  it  was  adnaitted 
by  the  Master  of  the  Rolls,  that  he  might  be 
permitted  to  prove  that  he  purchased  for  his 
own  use  and  benefit,  and  so  raise  a  resulting 
trust  for  himself,  but  that  the  proofs  must 
be  strong;  which  not  being  the  case,  A.  was 
nonsuited.  Secondly^  here  they  are  as  strong 
as  possible.  It  must  first  be  remarked,  that 
Baynton  had  himself  permitted  the  legal 
estate  to  be  in  his  nephew  after  his  death ; 
the  parol  evidence  makes  it  most  clear  that 
he  did  so  intentionally.  The  first  witness 
deposed,  that  Baynion  always  said  that  be 
intended  it  for  Lungjield  after  bis  death,  as 
soon  as  it  came  to  hand;  that  he  would  give 
it  to  Langfieid;  and  that  he  had  purchased 
it  for  Lang/Uld.  The  second  witness  de- 
posed, that  he  said,  he  intended  it  for 
La^gjkld;  that  after  Mrs.  BaynUm*$  death 
it  was  to  be  LangfiekTs;  that  such  was  his 
constant  discourse  from  the  time  of  his  pur« 
chase  to  the  time  of  his  death.  The  evi^ 
dence,  therefore,  is  full  for  the  plaintiff»  and 
is  admissible  evidence. 

**  Therefore  let  the  poitea  be  delivered 
to  the  piaintitf. 


By  Man^ieldf  Aaton,  and  WUk$, 


CHAP.  VI. 


OF  admission: 

introductioD.  VV  E  have  already  seen  that  as  the  kingdom 
was  divided  into  manors,  so  each  manor 
was  subdivided  into  interior  tenancies.  Each 
tenement  was  holden  of  the  immediate  lord 

Noonetoold  a^d  regarded  as  his  gift.     Hence  no  persoo 

the'^ieM^cy     couJd  be  placed  in  his  tenancy  without  bis 

wUhoiitihe     consent. 

conieot  of  the 
lord. 

Thetordtook       ^^  ^^®  several  tenements  were  granted  in 
pomeuioD       Consideration  of  certain    returns   and  ser- 

when  Ihe  lo- 

nftocj  wat      vices,  the  lord  resumed  the  possession  wben- 
vacaot.  tit 

ever  there  ceased  to  be  a  tenant  to  perform 

them.     On  the  death  of  a  tenant,  therefore, 

the  lands  returned  to  the  lord,  and  became 

the  subject  of  a  new  grant. 


*. 


*  Admission  necessary  as  to  customary  freeholds. 
See  5  Burr.  ^766,  &c.  and  97S5.  Faugham  d.  Aikms  v. 
Atkins* 


ADMISSION.  349 

In  after  times,  when  the  grant  was  ex- 
tended to  the  heirs  of  the  tenant,   the  re- 
newal becanie  a  matter  of  right.     But  still,    , 
on  the  death  of  the  ancestor,  the  lord  was  . 
entitled  to  enter  and  resume  the  possession. 
The  ht  ip  might  be  at  a  distance,  or  unable  Prodamttion 

^  I  1    r        for  Uic  claim- 

to  assert  his  claim.     Besides,  it  would  fre-  aouobead- 

qiiently  happen,  that  the  succession  was  the  "' 

object  of  dispute.   In  each  case  the  lord  was     .      , 

entitled  to  the  possession  of  the  lands.    If  a 

claimant  appeared,  the  lord  had  a  right  to 

be  satisfied  that   his  title  was  legitimate;     [  «S1  ] 

and  that  there  was  an  actual  tenant  to  per* 

form  the  services  and  to  render  the  returns. 

If  none  appeared,  none  had  a  right  but  him«> 

self;  and  as  the  consideration  of  his  gift  had 

failed,   be  was  justified   in    resuming  the 

lands. 

When  a  tenant  therefore  died,  proclama- 
tion was  made  in  the  court  of  the  manor  for 
the  heir  to  make  his  claim.  If  he  did  not 
appear  at  the  third  proclamation  (which,  ac 
cording  to  the  feudal  law,  was  to  be  made 
within  a  certain  number  of  days(/i),)  the 


(A)  See  WHght's  Ten,  197.  N.  (k).    Watk.  N.  c  to 
CUb.  Tai.  442. 
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lord  took  the  poMeMioo.  If  the  heir  after- 
wards appeared  within  the  year,*  the  posses- 
sioD  was  restored  to  him ;  if  be  did  not,  be 
lost  his  feud. 

BntrTwitK-         By  the  laws  of  England  J  however,  the 
mJtm.   *      beir  of  a  freeholder  was  enabled,  from  veiy 
ancient  days(>),  to  enter  on  the  lands  with- 
out this  ibroial  process;  and  only  payed  his 
Adiflr.  relief  to  the  lord.     Which  relief,  as  to  the 

tenant  in  socage,  was,  by  a  law  of  IFUtiam 
the  Conqueror  (A;),  fixed  at  a  year's  rent, 
and,  in  fact,  seems  to  have  been  no  asoie 
than  accounting  to  the  lord  for  the  profits 


*  See  Piawd.  372.    1  Slow.  S6. 

(i)  Lt.  Hen.  3.  cmp.  70.  See  SeU.  Jtm.  AngL  b.  9. 
c.  17. 

Ik]  U.  Qui.  tmp.  40.  Stid.  Endm.  SpieiL  ^  JUL 
Norm*  Did.  Diciimr  muiem  ratUmMle  rekwmm 
-  •  -  cfe  f ocd^jo  -  -  -  quantum  valei  centus  Ultus  s»- 
cagii  per  unum  unnum.  GUmv.  Kb.  9.  cap.  A.f.  144. 
See  also  Glemo.  Hi.  7.  cap.  9*  ukI  itai.  MarW.  59  Hm. 
3.  cap.  l6.  In  some  ouinon  the  relief  is  oiilj  ^bjf  a 
year's  rent ;  st  (with  respect  to  gaveikind  freeholds)  io 
sererel  iem  within  the  manor  of  GhUienburyt  in  Kent 
(From  original  minales  of  the  nrtls.    C.  WJ| 
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ftf  diat  yeVt  for  whidE  he  might,  uDdereertain    C  *^  3 
circQiDstances,  have  retained  the  lands  (^. 


With  respect,  however,  to  lands  held  im* 
mediately  of  the  king,  the  ancient  rules  were 
rigorously  preserved.  The  heir  could  not 
enter  without  suing  bis  livery.  And  though 
•Qch  livery  was  sued  out  immediately,  yet 
the  king  was  entitled  to  the  year's  pro- 
fits (m). 

In  Scatlani^  to  this  day,  the  heir  has  the 
seisin  given  him  of  whomever  he  holds  (n). 


And,  with  respect  to  copyholds,  the  cere-  Admi«ioii  «r 

tllC  OflMT  Oi  S 

monies  of  the  feudal  times  must  yet  be  oh-  copyholder, 
served.  As  the  copyholder  held  only  at  will, 
the  tenancy  must  necessarily  have  ceased  on 
his  death :  however,  if  the  copyholder  has  an 
estate  to  himself  and  his  heirs,  the  lord  can- 
not defeat  the  claim. 


When  a  copyholder,  therefore,  dies,  his  P»j«t 

01  too  I 
tor's  destb 


*» 


(i)  S«e  W0tk.TX.uf  OUb.  Tm. 

i^)8«e2BL  Com.66.  A.S. 

(«)  See  JDclryiqi.  F.  P.  c  8.  a.  3.  p.  94S,  «ce 


A 

^d«l^  Jff  {ireBeDtad .  by  die  hMwgs  at  the 
next  court;  and  proclamation  is  ouMkifir 
tbe  heir  to  claim.  Which  presentment  and 
proclamatidiL  are  thus  recorded:         . .  ^ 


Iirtryofpfe-  •  «*  Also  AT  THisCouRT  the  Said  homage 
preseoted,  that,  since  tbe  last  court,  A.  B. 
[  9S3  ]  of  &c.  died  seized  of  all  that  messui^ey.  &c. 
which  he  held  to  him  and  bis  heirs,  by  copy 
of  court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  of  this  manor:  Wherenpoh 
there  happened  to  the  lord  for  an  heriot,  &c. 
And  the  said  homage  further  preseniBdy  That 
B.  B.  was  tbe  only  son  and  customary  bek 
of  the  said  A.  B. 

•^fprocla-        ««  Whereupon  proclamation  was  dul? 

mation  where  ,  ,  ^       i_         -  •  »    *I 

the  heir  if  made  at  the  same  court,  for  the  said  B.  3. 
to  come  in  and  be  admitted  to  the  said  mes- 
suage,  &c.  as  his  right  and*  iilberltioce; 
as  in  such  cases  is  used  and  accustomed 
within  tbe  manor  aforesaid/' 


known. 


J     ! 


>  •« 


If  the  heir  be  not  known, 'it*'mu^4)^!ift 
presented ;  thus, 

Presentment.      *^  But  who  is  tbeitext  heir  to  the  pre- 


nises  ifSm«ud,  it  to  the  said  hcMntgA  hoc 
koown/' 

And  the  proclamation  will  then  run: 

^^  For  any  person  or  persons  having  right  udfirodi 
to  the  said  premines,  to  claim  the  same,  and  iheheiritMt 
be  admitted  thereto/'  ^'^''"• 

If  the  heir  does  not  appear  on  proclama* 
tioQ,  his  default  is  recorded : 

'^  Whebkupon  the  first  proclanaation  was  Defaaitof 
duly  made  at  the  same  court  for  the  said  ^^^SS^ 
B.  B.  to  come  in  and  be  admitted,  &c.  But 

ft 

he  came  not :  wherefore  his  default  was  re-    [  234  ] 
corded;  and  the  second  proclamation  will  be 
made  at  the  next  court/' 

At  the  next  court  make  further  proclama- 
tion;  and  enter  it. 


**  Also  at  this  court  the  $eeimd  proclama-  Further  pro- 
iion  was  made,  &c/^  ci«i«ittio«. 


If  no  one  comes  on  the  third  proclamation,  Sii 
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QiitMffir#. 

loab. 


^At  lerd  may  seite*.  .  But«  nnWm  tkere 
a  special  custom,  be  can  on\y  seize jpim^ 
que{p);  or  till  the  claio)  be « made.  AoB 
even  if  there  be  a  custom,  infants,  persoas 
nan  compos  or  beyond  the  seas,  Hould  oot 
be  bound  (/))• 


ProTiMon  hj 
•tatuteta 
cue  of  in* 
fftoUand 


But,  with  reapect  to  infants  and  femes  cc^ 
vert  entitled  by  descent  or  by  surrender  to 


P«*MM« 


*  If  tenant  for  life  will  not  come  in,  it  will  be  no  for- 
feiture of  the  estate  in  remainder.  See  Batpooir, 
Lomg.  1  RolL  Ahr.  568*  CuHime^  (G)  p^  5.  nd  Cr%. 
EHz.  879*  S.  C.  and  po$i.  [336]. 

(o)  See  1  Lev.  63.  Eart  of  SaJisburjfU  case. 
3  Dumf.  4*  Eastp  164.  Doe  d.  Tarrant  &  a/,  t. 
HeUier  k  al. 

(p)  GM.  7Vii..$30»l.  t.  «•  they  would  not  be  pre- 
cluded froqi  claiming  the  premitet  when  the  dtsabilitf 
should  be  removed :  but  the  lord  may  teiae  ywtfMyy, 
and  retain  the  profits  till  they  be  actually  admitted. 
See  Sir  Rich,  Letchford*s  case^  as  cited  by  Treby,  at- 
torney-general, in  Carik,  42-3.  and  Cro.  Jac,  101* 
-Wkittomr.  pnttioiiEi.  fMd  2t6.  Undethiit r.  Kehe^^ 
Godb.  968 .  Ca.  371*  1  Show.  88.  If  the  loid  seise  on 
the  heir  not  coming  in,  it  seems  clear  that  tbe  beir  can- 
not, after  such  seizuie,  eater  till  he  appear  and  luake 
his  claim  in  court.  For  the  seizure  would  be  uscUaw, 
.  eould  the  heir  enter  without  satisiyiag  the  lord  that  be 
had  right. 
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the  use  of  m  mil,  it  is  provided  by  tke  it9-^ 
tute  9  Oeo.  c.  39.  that  no  forMture  shall  be 
incurred  by  reason  of  their  not  comiiig  in  lo  ^ 
be  admiUed  on  such  proekunations.  But 
that  if  such  femes  covert  or  infiuits  da  not 
come  in  to  be  admitted  in  persbn,  ,€»  the 
former  by  their  attornies  (which  they  are 
thereby  empowered  td  make,)  or  the  latter 
by  their  guardians,  or,  having  no  guardians, 
by  their  attornies  (which  they  may  appoint  [  8S3  3 
by  virtue  of  that  act),  at  one  of  the  three 
then  next  courts,  the  lord  or  steward^  on  due 
proclamations,  &c.  may  appoint  such  guar-* 
dians  or  attornies  for  the  purpose  of  admis^ 
sion(f). 

And,  therefore,  if  one  of  several  co-heirs 
of  a  copyholder  be  a  feme  covert  at  the  time 
of  the  ancestor's  death,  and  the  lord  seize 
the  whole  estate  (in  default  of  the  heirs  not 
coming  in  to  be  admitted,  after  three  procla* 

(f>  ktA  tee  po$ti  p.[d20l.    Note,  the  stat  is  noi 

Mliced,  aKcpC  by  counsel,  in  North  v.  Earl  of  Strafe 

fMik^  P.  Wk$:  1 46.  though  that  case  was  d^ermiaed 

"^  io  1739.  waA  there  said  that  an  action  wonld  liaiar  th« 


nttiotib,)  Wtthoat  first  appointing  an  attor- 
ney for  the  feme  covert,  according  to  the 
veqnisitea  of  the  statute,  9  Geo.  c.  29.  a  seii 
sure  of  the  whole  estate  is  irregular ;  though 
ft  be  not  known  to  the  lord  that  one  of  the 
heirs  is  a  feoie  covert  (r). 


Heir  within        If  the  h^ir,  who  IS  not  otherwise  prtvi* 

the  time  of     legcd,  be  WTthtn  the  realm  at  the  time  of  the 

pn^^map       ^^^^  proclamation  made,  and  then  go  beyond 

*    the  seas,  he  shall  be  bound:   and,  on  the 

other  proclamations  being  duly  made,  the 

lord  may  seize  («)• 

attiwiitta        And  it  should  seem,  that  such  heir  shall 
^    ^  be  bound,  on  presentment  and  proclama- 

tions  made,  if  he  leave  the  kingdom  after 
[  936  3  the  descent  and  before  the  first  proclaims-* 
tioh ;  for  the  point  on  which  these  cases 
turn  is,  whether,  by  intendment  of  law,  the 
heir  could  have  had  notice  of  the  descent, 
and  bis  obligation  to  be  admitted,  or  not? 
it  seems  that  the  law  wilt  intend,  tllAt 


^ 


(r)  3  Dumf.  if  EMt,  l6a«     Doe  d.  T^rrcmt  V. 
{$)  S  Co.  100.  b. 


rr" 
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lue  iiad  knowledge,  if.  be  be  witbi  n  tbereaka 

.at  the  time  of  his  aacestor's  decease:  butif 
it  should  be  apparent  that  the  heirco^ld  Mt 
have  beep  informed  of  such  event  before  hi$ 

.departure,  the  court  would  reljieve;  as  hi 
such  case  the  presumption  or  intendmei^t  of 
law  would  be  rebutted.  And  it  should  seem 
that  the  court  would  be  satisfied,  even  with 

.slight  (grounds,  in  order  to  rebut  such  pre* 
sumption;  as  forfeitures  are  not  to  be  6i- 
voured,  and  the  inclination  would  be  ratbfr 

.for  the«l;^en^efit  of  the  heir  at  law  (i). 

Yet,  on  proclamation  being  made  for  the  Proeiama- 

,     .     ^  tion«  bow  to 

beir.to  CQme.in,  it  is  not  necessary  to  spe* 
*  cify  the  pariicular  eslaies  of  which  the  former 
tenant  died  seised,  nor,  in  order  to  seieie,  to 
prove  the  proclamations  viva  voce  {u). 


"  (#)  Waik.  N.  ci.  to  Giih.  Ten.  442.  [A^pctsoDclalm- 

l  §9ffto  be  admitted  as  heir  to  acopyholii,'  need  ndt  teoAer 

himself  to  be  admitted  at  tbe  lord's  court,  if  the  steward 

upon  applicatioD  to  him  out  of  frojulhiia. refused. to ^d* 

out  him.     9  Mauiw  ^  &/toyfi,  S?.     iioe  d.  Burrtii  v« 

(tf )  Ses  1  Keb.  2S7.    Li^rd  SalUbmr^s  caaew  <  Aad 
S  Duntf.  if  EaH,  l64.  N.  (a). 


ADMISSION. 

Kecetnry  ber      Btit  it  1$  absblutelv  necc'ssarVt  ID  order  to 

forefeiiure.  ."  • 

warrant  the  lord  in  seising,  that  proclatna- 
tion  be  made,  on  the  regular  presentment: 
C  8S7  ]  for  till  presentment  and  proclamation  be 
actually  made,  the  faeir  is  not  obliged  to 
claim  (v). 

Profbimitioa  8y  Special  custom  proclatnation  may  be 
S^Tobo  iDsde  for  the  surrenderee  tu  come  in  and  be 
■^*^-  admitted;  (though,  generally  speaking,  the 
surrenderor  continuing  tenant  till  the  actual 
admittance  of  the  cestui  que  use^  the  lord, 
having  his  tenant,  has  .nothing  to  do  with 
the  surrenderee ;)  and,  if  he  come  not  in  af- 
ter three  proclamations,  the  lord  may  seise*. 
Yet  if  a  copyhold  be  surrendered  to  a  per- 
son for  life,  with  remainders  over;  and  the 


(td)  1  Leon*  100.  Rumnty  &  £e«.  3  Ibid,  23K 
Anderson  &  Hay  war  d*  4  Ibid,  30.  S.  C. 

«  See  1  Skaw.  3K  &  83.  Kimg  ▼.  DUIist^n.  SalL 
SS6.  Car(h.Al.  Cro,  EUx.  S79«  B^pooiv.  Long.  Sec 
also  Preced.  m  Cken.  573.  where  it  is  said,  that  the 
loid  has  no  means  to  compel  the  -surKtideree  to  come 
in  to  be  admitted.  But  where  he  can  by  custom  con* 
pel  the  admittance  of  a  surrenderee,  a  court  of  equity 
witliio<  relieve  in  the  caseof  a  surrender  by  wayof  mort* 
gage.  «  rem.  367*  Tredw^y  t.  FctherUy. 
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pvticQlar  tenant  will  no^  come  io,  bis  de- 
fault shall  not  prejudice  the  remainder- 
men  (jc). 

If,  on  the  third  proclamation,  no  one  ap« 
pears  to  claim  the  premiaeR  and  demand  ad- 
mission, the  lord  is  justified  in  seising  tbem^ 
at  ieMt^uouifm:  and  then  a  warrant  is  is-  Warrant  to 
sued  to  the  bailiff  of  the  manor,  commands  '^"^* 
ing  him  to  enter  on  behalf  of  the  lord.  The 
entry  of  the  proceedings  is  thus  made  on 
the  roll ; 

*^  Also  at  this  Couarr  the  thiid  pro«>  Bntnrontbe 

roll 

clamation  was  made,  &c.  but  no  one  came: 
Therefore  a  precept  was  issued,  directed 
to  the  said  beadle,  commanding  him  to  en- 
ter upon  the  said  premises,  and  seise  the  [  988  ] 
same  into  the  hands  of  the  lord,  until  si^eh 
claim  shall  be  made  and  sustained/^  or 
^'  into  the  hands  of  the  lord,''  generally ;  as 
the  case  may  be. 


(x)  See  I  Roll,  Ahr.  568.  Cu$tQmy  (G)  pi.  5.  fia#- 


Form  ofti^«       The  warmoc  w  precept  amy  bt  tbai(3r)q 

warrant. 

jir«iv#r  0/   I     ^^  Yuu  are  hereby  oonrnQudbrf 

lairhur$t.  S  \o  enter  upon  all,  &c.  of  which 
A,  B.  lacply  died  seised,  and,  altbouj^h  due 
procbuiiatiofiH  have  been  made,  are  yet  un« 
claimed,  and  to  aeiae  the  same  into  the 
hands  of  the  lord ;  and  to  make  youTiffetlim 
to  this  precept  without  delay.'' 


^*  Given  under  my  baodi  &e. 

'*  C.  D. 
''  Steward,  ice. 
♦♦  To  L  C.  beadle  or 
bailiff  of  the  manor  of 
Fairhani  aforesaid  *  /^ 

]Rftmi.  The  bailiff  should  then  endorpe  the  pre^ 

eept  thus; 

*•  By  virtue  of  the  within  written  precept 

to  me  directed,  I  have  entered  upon  thf} 


<  <  •  J  I 


(y)  Bat  it  shoald  seem  from  the  case  of  Trotier  v. 
BUee^  {2  Mod,  tiQ.)  that  a  wrUiem  ffeeepi  is  not  of 
^      Aect^Mity. 

f  BaiKff  cannot  oae  fofcs  in  seising.     See  5  JLms. 
MK'Ci.  U3.  


A 


\ 


pfelanMd  vitiiiii  nieiittoDed^  ftod  seised  Bhe    < 
same  into  the  hands  of  the  lord,  as  by  the    [  359  ] 
said  preoept  i  was  commanded. 


y      • 


^   Tbeo  enter- the  return  on  the  rolls,  thus  :i 

^'  And  now  at  this  court  the  said  beadle 
(or  battkflT)  returned,  [or,  ^^eafnetn  his  pror 
per  person,  and  said"]  that,  by  virtue  of  the 
precept  to  him  directed,  he  entered  into  all^ 
&c.  and  seised  the  same  into  the  hands  of 
the  lord,  as  by  the  same  precept  he  wasicom^ 
manded."  . 


^  In  the  cases,  however,  of  grants  andfsur*  ProriaAjtMbii 
renders,  the  person  about  to  be  admitt^  i*  whco"!hcVjr. 
generally  in  court,  either  personally  or  by  J^"|/^^^*^" 
attbmey;  and,  therefore,  the  formalirres  of  «o»rt. 
{Proclamation  are  avoided,  as  they  are  ren- 
dered  unessential.     And  ^be  entry ^f  ad- 
mission on  a  surrender  is  thus : 


*^  And  the  said  C.  D.  being  present  in  Entry  of  the 

I  ■  ttdmiiiioii* 

CQi^^t  in^  jttis  ow^  pi;oper;  Rerspn^  prayed  to 
be  admitted  tenant  to  all  and  singular  >tli« 


7 


MB*  ADMIB8RIK. 

said  last  men tioned  pFemtseSf  aocondkig  te 
tbe  form  and  effect  of  the  §aid  surrender: 
To  whom  the  lord  of  thii  said  maiior,  by  fak 
saidstewardy  granted  seisin  thereof  by  tbe 
rod :  To  hoU  to  him  the  said  C  D.  and  bis 
heirs  for  ever,  by  copy  of  court  roil,  at  the 
will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  tbe  rents,  duties,  aad 
[  t40  ]  services,  therefore  due  and  of  right  acciis* 
tamed.  And  be  was  admitted  tenant  thereof 
in  form  aforesaid;  gave  to  the  lord  .foe  ^ 
fine  ;  and  made  his  fealtv*/' 


i.<ird  compel.      But,  before  we  consider  the  several 
hbletoad-     geotiais  or  formalities  of  an  admission,  we 

must  remark  that,  as  the  lord  may  comp^ 
the  heir,  and  in  some  cases  tbe  surrenderee, 
to  be  formally  admitted  ;  so  the  lord  also  is, 
ii)  bis  turn,  now  compellable  to  grant  ad* 
mission  according  to  the  designation  of  tba^ 
surrenderor. 

By  bill  in         .  When  the  lond  accepted  a  surrender  unctei 
^"'  ^'  confidence  to  re^grant  the  oopyhold  so  swr 


*  [As  to  entry  on  the  rolls  of  tKe  ftdmisston  of  tn»* 
tees  under  a  deed  of  settlement,  vid.  supra,  p.  [I9i]*  ] 
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reiKtuml  to  tnofher  person,  eittier  eiqiH-essIy 
named  at  the  time  or  to  be  afterwards  named 
in  the  tenant'^  will,  the  Chancery  enforced 
tbe  trust  as  a  niatter  of  conscience,  and 
competled  the  lord  to  admit  the  surren- 
deree ^2:). 


But  a  more  summary  and  expeditious  Bj 
mode  of  compulsion  is  by  a  manidamus  at 
law;  which  will  now  lie  to  cempel  tbead- 
miMfon  of  tbe  person  named  («)• 


[z)  See  Bro.  Ten.  p.  Copie.  pi,  10.  4  Co.  24.  a. 
Cr0.Jac.36s.  Ford k  Haskins.  ABurr.igdl.  2Bi. 
€^m.  366.  ch.  22.  [See  also  3  V€$.  Juh.  752.  WWiam 
v.  jLrf.  Lotfidmie.l 

im)  9  Dumf.  Sf  Emttt  ^gj-iheKmgy.  Retmeii.  Aai 
tUA  494.  ne  Kmg  v.  the  Urd  of  the  numor  0/  Hen^ 
dm,  &c.  4  Burr.  196I.  And  see  5  Burr.  2787.  Lord 
compellable  by  mtmdamu$  or  decree,  to  admit.  Per 
Loid  Maiufield.  See  also  2  Vei.  396.  Lord  M&nia» 
gme  w.  Dudmwn;  where  the  chancellor  said,  tliat  the 
eoilrt  had  no  power  to  grant  an  iDJonctioii  to  ataj 
proceedinga  on  a  moMdamuM.  The  cases  of  the  King  r. 
JfauHftf,  and  the  Kmg  v.  the  Lord  of  the  Manor  of 
Hendon,  have  indeed  been  controverted.  S  Ve»,  Jun. 
762.  Bat  see  6£a§i,  58.  Beed.  Conoiiy  v.  Femon  hoL 
$ai  7  Hid.  521.  TkeKhg  y.Mmq.^^Stqfordkui.  [See 


\ 

\ 


r 


M4  .Avmmsojf, 

[  S4l  ]        It  is  sgid  iJso»  in  sofiD;  hooks,  th«W>if^ 
Actioa.  surrender  be  made,  and  tbe  lord  refuse  ^ 

admit  tbe  surrenderee,  the  surrenderor  majr 
maintain  an  action  against  the  lord  in  €h>o» 
sequence  ot*  such  refusal  (b) :  though  it  has 
often  been  adjudged  that  such  an  action 
could  not  have  been  supported  by  the  sur- 
renderee (c). 


inwhatcatet      But  wheawe  assert  that  the  lord  is  con- 

IIm  lord  if 

•ompeiiable.  pellable  to  admit  the  surrenderee,  it  must 
be  understood  with  many  qualifications. 
Though  the  lord  shall  not  be  permitted  to 


alto  6  East  J  431.  The  King  v.  Coggan.  &  «/.  where « 
•fMiif</iimtf«  was  directed  to  the  lord  and  oteward  oTa 
manor  to  admit  one  to  a  copyhold  tenement  wlio  had  a 
prima/acie  legal  title,  in  order  to  enable  him  to  tiy  hb 
right,  though  equity  had  before  refused  to  compel  the 
lord  to  admit  him  for  want  of  his  shewing  an  equitable 
Tight  to  the  property.  If,  however,  there  be  a  claim  of 
.a  previous  line  due  to  the  k>rd,  io  respeot  of  lh«  aneea- 
tor  from  whom  the  party  claims,  tharale  wiU  be  fr^iM 
only  on  payment  of  such  fine  or  fines  as  shall  be  doe. 
Ibid.] 

{b)  Lex.  Cftttum.  162.  ch,  17.  cites  Galtaway^scutt^ 
as  so  adjudged :  and  3  B%hU  il7.  citen  S. C. 

(c)  Galloway' s' vstiiCt  ubi  sup.  Cro.JacSG^*  Ford 
V.  Hosksns.    Moore,  948,  3.  C. 


^T 
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defeat  the  right  of  the  surrenderor,  with  re- 
spect to  the  nomination  of  his  successor  in 
the  tenancy,  yet,  on  the  other  hand,  the  te- 
nant must  not  be  permitted  to  prejudice 
the  rights  of  his  lord.  Before  the  tenant  can 
tompel  an  admission,  the  person  appointed, 
atod  the  estate  he  is  to  take,  must  be  such 
as  the  surrenderor  would  be  warranted  ih 
appointing. 

» 

If  a  copyholder  for  life,  therefore,  surren-  Tenant  for  * 
der  to  the  use  of  another,  for  the  life  of  that 
other,  the  lord  may  refuse  to  receive  such 
surrender :  or,  as  the  use  of  the  surrender  is, 
generally,  not  declared  till  the  surrender  is 
made,  he  may  refuse  to  admit  the  surren* 
deree.  The  old  tenant  had  an  estate  for  kis 
intn  life,  and  not  for  the  life  of  another:  he  [  S42  ] 
could  have  transferred  that  interest,  but  he 
could  not  have  obliged  the  lord  to  grant  an 
interest  which  might  have  been  of  longer 
continuance;  even  though  a  custom  were 
alleged  to  support  it{d). 


So,  if  a  copyholder  in  fee  surrender  to  the  Corpomiiwi. 

9Cm 


(lO  Wutk.  No.  cxix.  to  Gilb.  Ten.  451. 


r 
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use  nf  a  corporation,  either  aj^egate  ok  aotet 
which  is  enabled  by  statute  or  b<Tence  to 
hold  lands,  it  mit^ht  well  be  questioiied  wba» 
tberan  admission  could  be  compelled.  For^ 
in  the  first  place^  it  dot«  not  mdeed  appe« 
how  a  corporation  of  either  kind  oau  be.a 
copyhold  or  customary  tenant,  or  discharge 
the  services^  as  suit  of  court,  &c.  (e).  And 
in  the  next  place,  as  a  corporation  is  im« 
mortal,  the  fines,  in  consequence  of  deaths 
would  be  lost.  The  lord  would  surely, 
therefore,  be  justified  in  refusing  an  admit- 
tance so  apparently  to  bis  prejudice.  Im 
cases,  therefore,  in  which  the  peraons  ia« 
tended  to  be  benefited  are  corporate^  the 
premises  should  be  surrendered  to  the  use 
of  a  person  who  is  not  under  such  incapa- 
city and  his  heirs  in  trust,  for  such  corporate 
peraon(/).  But  as  a  trust  is  within  the 
mortmain  acts,  ike  licence  of  the  king  should 
be  obtained. 

« 

Tetnor.  In  the  case  of  the  Earl  of  Baih  against 


{e)  See  Br«.  JM/iry, !»/.  IS.  Co.Iifl.«6.b.  a£#r^ 

Raym.  S64.  in  Tonkin  v.  Croker. 
(/)  See  wattt  ch.  5.  p.  %\S. 
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.^ftney,  ft  was  said,  by  the  coonse)  klt^  the 
plaintiff,  according  to  the  report  of  that  case  [  843  ] 
in  Burrow  {J"),  that,  ^*  though  a  lord  may 
grant  a  copyhold  for  a  term  of  years,  yet 
tlie  lord  is  not  obliged  to  admii  for  a  term  of 
years.'^ 

But,  though  this  is  merely  the  assertion 
of  the  counsel  at  the  bar  in  argument,  with* 
out  being  urged  on  any  apparent  principle 
of  law  or  reason,  and,  consequently,  enti- 
tled to  little  credit,  yet,  as  It  might  possibly 
mislead,  it  may  be  necessary  to  remark  that 
sneh  assertion  is  absolutely  contradictory 
not  only  lo  indisputable  authority  but  to 
eoDstant  usage  {g).  If  &  surrender  be  made 
to  the  use  of  a  person  for  years,  oi^,  which 
]S>$he  same  thing  in  effect,  if  a  surrender  be 
made  to  the  use  of  a  will,  and  the  testator 
derise  to  a  person  for  years,  the  lord  would 
most  certainly  be  compellable  to  admit  him, 
equally  as  if  he  had  taken  for  life.    The  no- 


C/)P-2i7... 

ig)  See  4  Co.  23.  a.  Co.  Copyh,  9.  47*  TV.  p.  110. 
And  see  the  Earl  of  Bath  k  Ahney:  HauchetCt  casein 
Dyer^  d5I.  n*  &c.  &g,  Batmore  k  Grwti^  1  Vent^ 
t60,  &c. 
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nmee  or  devisee  for  years,  would  in 
biy  become  tenant  to  the  lord,  as  to  the  pot* 
tion  of  copyhold  interest  appointed  hi  id*. 
The  lord,  therefore,  might  insist  upon  his 
goosing  in  to  be  adoiitted*  And  by  conae* 
qiience,  the  surrenderee  for  years  may  in- 
sist, in  his  turn,  on  an  admittance.  If  refused. 
A  termor  for  years  6y  Uctnee  could  need  no 
admittance,  as  be  would  not  become  tenaat 
to  ihe  lord.  > 

[  944  ] 
■ear  at  kw.  As  the  admission  of  an  heir  at  law  is  only 
for  the  benefit  of  the  lord,  the  court  will  not 
grant  a  mandamus  to  compel  such  admit* 
sion,  by  reason  of  its  inutility:  as  the  heir 
has  as  good  a  title  without  admittance  as 
with  it,  against  all  the  world  but  the  k>rd(A). 
^*  It  is  a  matter  only  between  the  lord  and 
tenant :"({)  and  if  the  lord  refuse  admissiott, 
he  is  tenant  as  toothers  without  it;  andthi 
lord  shall  not  be  suffered  to  take  aoy  ad^ 
vantage  of  his  own  neglect. 


•  See  Hob.  177.  SwmMeri<m  ▼.  MUkr.   BmM.  N.P. 
107. 
(A)  2  Dvntf.  4*  £Mf,  197.  TleKkig  w. 
(t)  Cowp.  741.  Knigkt  r.  BmU. 


ADMISSION.  387 

On  the  death  of  his  ancestor,  the  heir  What  the  heir 

•■  '  .  may  do  be- 

may  enter  and  take  the  profits  (A),  and  main-  fore  admU- 
tam  an  action  for  any  trespass  done  to  hjs 
P9S5essi9n(/)«  He  may  »Isp  make  a  lease 
qf.  the  copyhold  as  warranted  by  custom; 
and  on  such  lease  an  ejectment  may  be 
bi;ought(i9i). 

If  he  die  after  entry  and  before  admit«- 
tance,  there  shall  be  a  possessio  frairis  (n) : 
and  his  heir  may  enter  also,  as  he  himself  r 

could  have  done(o).     His  widow  shall  be 


(k\  4  Co.  99  h.  BrowfCs  case.  Ihid.  23.  6«  Clarke  & 
Pennyfalher.  A.  supposing  himself  entitled,  was  adU 
mitted,  and  then  surrendered.  Afterward»  the  lands 
descended  on  him.  His  previous  surrender  no  estoppel , 
1  Anstr,  1 1.  Morse  v.  Faulkener  if  ah  knd  3  Durnf.  Sf 
JE'astj  3f)5.  S.  C. 

(/)    4  C<f.9S.  h. 

(m)  1  Leon.  100,  Rumm^i/ ^  Eves.  Moore,  59^. 
Bullock  &  Dibley.  Cro.  Jac.  403.  Frostcell  k  Welch. 
3  Durnf.  Sf  East.  169.  and  see  1  Roll.  Abr.  502. 
Copyh.  (M.)  ph  1. 

(»)  Dyer,  991.  pL  69.;  for  it  is  the  entr}-,  and  pot 
the  admittance,  which  makes  the  possessio  fratris  of 
copyholds.  See  1  Freem.  45.  Foxe  v.  Smithy  and  IVatL 
on  Desc.  51-2.  63.  n. 

lo)  4  Co.  23.  J.    C/arA:^  & ' Penniffather. 

BR 
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[  245]      endowed  (/>) ;  and  the  husband  of  an  heiress 
shall  have  his  curtesy  (9]. 

The  heir  may  even  surrender  to  the  use 

}idl  S'f^ff  ^        of  another,  on  satisfying  the  lord  for  his 

""'  fine(») ;  whether  the  inheritance  be  in  pos- 

C  /y  ^  session  or  only  in  remainder  or  reversion  (#); 

and  if  he  would  devise  his  interest  he  must 
surrender  to  the  use  of  his  will(tf). 


(p)  See  Gilb.  Ten.  987-8.  and  WatL  on  Dticaits, 
[l8t  edit.]  53-4.  tn  Not,  and  the  booka-  there  cited: 
[vis.  Moore^  272-  pi-  425.  k  597-  p/.  8 13.  Lex  Custom. 
ch.  6.  p.  54.  ch.  9*  p*  67*  ch.  17*  p- 157*  6  Fib.  Copyh. 
(H.  e.)  209.  and  see  Dyer 9  291-2.  pL  69.  &  Ca/fA.  60. 
also  Hob.  181.  1  Bae.  Abr.  Copyh.  (E)  &  (G).  1  Espw. 
N.  P.  146.  cites  Hutt.  18.] 

{q)  See  Gilb*  k  Watk.  on  Desc*  uJA.  sup.  and  the 
books  there  cited.  [See  also  10  East,  593.  Doe  d. 
MUner  v.  Brightwen."] 

{s)  4  Co.  22.  b.  Brown'i  case,  and  ante,  p.  [59]* 
[102].  and  see  Dalrymple,  JP.  P.  cA.  6.  #.  3.  p.  252-3. 
I  Anstruthety  13.  il/orie  v.  FauUcener  S^  oL 

{t)  Cro.  Jac.  31.  Auncelme  v,  Auncelme.  Cro.  £/». 
662.  Coichin  V.  Colchin.  uRolLAbr.  CopyA.  499.  (E) 
p/.  1.  S.  C.  But  note,— i^vnce^e  k  Auncelme,  oolj 
goes  to  the  surrenderee  in  remainder,  and  not  to  his 
heir. 

(u)  Strange,  487.  Smith  k  Trigge,  and  ante^  p. 
[102]. 
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If  there  be  a  custom  to  surrender  into  the 
hands  of  a  tenant,  a  surrender  into  the  hands 
of  the  heir  before  admittance  would  be 
good  (tr). 

But,  though  the  heir  before  admittance 
may  maintain  an  action  in  the  common 
law  courts^  as  an  action  of  trespass  or  eject*  [  946  ] 
ment,  yet  he  cannot  sue  in  the  court  of  the 
manor:  and  therefore,  he  shall  not  have  a 
plaint  in  the  nature  of  an  assize(jr).  So  he 
cannot  sit  on  the  homage  {y) :  though  it  is 
said,  that  the  lord  may  avow  upon  him  be* 
fore  he  be  admitted  {z).  But  it  should  seem, 
that  this  can  Only  be  where  the  delay  of  ad- 


[w)  See  1  Keh»  35.  Muniface  and  Bakery  and  antCy 
p.  [78]. 

(x}  Co.  Capyh.  s.A\.  Tr.  94.  Gtib.  Ten.  287-  Kiick. 
60.  a.  and  bm 

[y)  Kitch.  87.  h.  Co.  Copyh.  f.  41.  Tr.  94.  But  it 
should  8eem»  that  the  swearing  of  the  heir  on  the  ho- 
mage, being  a  solemn  act  in  court  in  the  presence  of 
the  lord  or  steward,  would  be  tantamount  to  a  positive 
admittance.-  See  Waik.  Gilb.  287*  N.  (y).  and  see  also 
4  Burr.  1955.  in  Roe  A.  Noden  v.  Grijithg  Sf  al.  Arg. 

(z)  Kiich.  &  Co.  Copyh.  ubi  eup.  Sed  f^ide  Moore^ 
272.     Alderman  Dixeys  case  cited  there,  and  post. 

p.  [247.1 
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mission  is  occasioned  by  the  heir ;  as  if  the 
lord  make  proclamation  for  him  to  come  in 
and  be  admitted,  and  the  heir  does  not  do 
so  before  the  third  proclamation  be  made: 
here  the  law,  perhaps,  would  permit  the 
lord  to  avow  on  him  by  reason  of  the  length 
of  time  now  usual  between  the  death  of  the 
ancestor  and  the  third  proclamation,  as 
courts,  at  this  day,  are  so  seldom  held;  aod 
the  lord  manifests  his  intention  to  admit 
him  when  he  shall  come  and  request  it. 
But  if  the  delay  be  occasioned  by  the  lord, 
the  avowing  on  the  heir  for  rents  or  ser- 
vices, would,  I  conceive,  be  tantamount  to 
an  admission  in  itself;  as  it  would  certainly 
be  acknowledging  him  as  tenant.  In  the 
[  £47  ]  former  case,  the  law  would  not,  perhaps, 
suffer  the  heir  to  avail  himself  of  the  avowal 
as  an  admittance,  when  it  was  the  effect  of 
his  own  neglect  or  refusal :  yet,  even  in  that 
case,  there  would  be  field  for  doubt,  as  the 
lord  might  have  held  his  court  oftener  if  he 
pleased  (a). 

Wherever  any  becomesjgntitled  Icuhe.co- 


(a)   Waik.  N.  cxxxv.  to  Giib.  Ten.  459- 
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pyhold,  by  -act  of  law,  as  an  executor  (6)    oiher  person 

.  ,-^        •,  .  ■      «       ,  ■        ,     T—   ■  •         •  '       L .    I     taking  by  act 

a  Widow  taking  freebench,  in  cases  in  which  of  law. 
noassignmenl  is  requisite  (c);  an  husband 
in  right  of  marriage  (rf),  or  by  the  curtesy  le) ; 

•  •  •   •  " 

such  person  may  enter,  &c.  as  an  heir  at 
lawinight  have  done. 

And  the  true  distinction  with  respect  to 
the  heir  or  other  person  so  taking  by  act  of 
law,  seems  to  be,  as  noticed  by  Fenner  in 
the  case  of  Ever  and  Aston  [f]^  that,  before 
admittance,  the  lord  himself  cannot  claim 
any  duty  or  service,  as  fealty,  homage,  re- 
lief, rent,  or  suit;  but  that  this  delay  of  ad-  [  248  ] 
mission  shall  not  prejudice  a  t;hird  person. 
If  the  lord  accept  fealty,  &o.  from  the  heir, 
&c.  it  would  be  an  implied  admittance;  but 


(b)  See  Dy^r,  251.     Hauchett*i  case, 

(c)  See  Watk»  on  Desc,  53-4.  notes.  Gilb.  Teu, 
2S7-8.  and  notes ;  and  Watk,  N.  xxv.  to  Gilb,  373* 

{d]  Hauchetfs  case,  ubisup.  Co.  Copyh,  s,  5>Q.  Tr, 

p.  129.     GUb.  Ten,  <29\.  and  JVatk.  N.  cxxxix.  p.  46l. 

(e)  See  Watk.  on  Desc.  [let  ed.]  53-4,  notes;  and 

the  books  there  cited  :  [and  supr*  p.  [245].  note  (p). 

See  also  10  Eastt  583.    Doe  d.  Miiner  v.  BrighttoenJ] 

(/)  Moore^  272.  This  distinction  was  said  to  have 
been  taken  in  the  case  of  Alderman  DixeySf  aL  23  Elix. 
in  C.  B. 
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whether  the  heir,  &c.  has  been  admitted  or 
not,  is  relative  only  to  the  lord,  and  into 
which  strangers  have  no  necessity  to  in« 
quire  (g^). 

Surrenderee.  But  with  respect  to  a  surrenderee,  who 
takes  by  the  act  of  the  party,  the  matter  is 
wholly  different.  He  is  not  tenant  to  any 
purpose  before  admission :  he  cannot  even 
enter  on  the  premises.  The  surrenderor  coo^ 
tiniies  tenant  to  the  iord.-^But  we  have  al- 
ready spoken  on  this  subject  in  the  chapter 
on  surrenders(A). 

V  Having  thus  seen  what  may,  and  what 
may  not  be  done,  before  admittance,  we 
come  now  to  the  consideration  of  the  admit<r 
tance  itself. 

AdraittaDce         '^  An  admittance/'  therefore, "  is  the  lord's 


defined. 


acceptance  of  a  person  into  the  tenancy. 


9y 


It  if  theae-        And,  first,  it  is  an  acceptance  by  ^'  the 
tenMit!*"  *   lord:'*  for,  as  we  have  already  observed,  a 


{g)  See  m/e,  p.  [244]. 
[h)  Ante,  p.  [lOO].  ifc. 
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person  could  not  be  put  into  the  tenancy 
Mrithout  his  consent  (i) :  a  copyholder,  espe- 
cially, who  once  actually  held,  and  is  still 
regarded  as  holding,  his  tenement  at  the  will 
of  the  lord,  could  not,  by  the  terms,  become  [  ^49  ] 
the  lord's  tenant,  independently  of  that  will. 
The  will  of  the  lord  is  now,  indeed,  dwin- 
dled into  form  ;  but,  as  a  form,  it  is  still  in- 
dispensible. 

Yet  the  acceptance  need  not  be  a  personal 
acceptance  by  the  lord;  the  lord  may  accept 
him  by  his  steward,  or  by  the  deputy  of  his 
steward. 

But  the  admission  of  a  copyholder  dif-  Need  not  be 
fered  essentially  in  one  point  from  the  an-  ^^'^  ^^^^' 
cient  admission  of  a  free  tenant:  for  admis- 
sion was  once  equally  requisite  with  respect 
to  the  latter  as  the  former.  The  free  tenant 
could  only  have  been  admitted  in  the  pre- 
sence of,  and  with  the  consent,  of  his  peers. 
Each  frank-tenant,  as  fVcst  remarks  (A:),  had 


(1)  Antey  p.  [230].  and  see  Watk,  Introd*  an  the 
Feudal  Sy$h  Pre/,  to  Gilb.  Ten,  and  notes. 
[k]  On  the  Creation  of  Peers,  63. 
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originally  a  negative  on  every  person  who 
was  proposed  by  the  lord  to  be  admitted. 
But  this  did  not  hold  as  to  copyhold  te- 
nants. The  copyholder,  if  not  properly  a 
villein,  was  removed  bat  little  from  that  or* 
der  of  men,  and  was,  at  least,  but  a  tenant 
strictly  at  will :  he  was  not  to  be  judged  by 
his  fellow  tenants,  as  the  freeholder  was; 
the  lord  or  his  steward  was  the  judge  of  his 
court;  or,  if  he  was  amesnable  to  a  superior 
one,  he  was  to  be  tried  by  freemen  ;  as  co» 
py holders  could  not  form  a  jury  at  common 
law.  The  presentment  of  his  fellows  was 
not  essential  to  give  power  to  the  lord  to 
resume  his  tenement;  he  might  have  seised 
[  950  ]  it  at  his  pleasure,  whenever  he  chose  to  per- 
mit him  no  longer  to  hold.  From  hence, 
then,  it  must  appear,  that  the  same  reasons 
did  not  apply  to  the  copyhold  tenant  as  did 
to  the  free,  with  respect  to  the  admission  of 
a  new  person  into  the  tenancy.  Hence  the 
lord  or  his  steward*  may  admit,  as  well  out 
of  court  as  in;  since  the  approbation,  or 
even  the  testimony,  of  the  former  tenants  is 
not  requisite,     it  were  indeed  most  egre- 


*  Kick,  82.  b. 
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giously  absurd,  to  suppose  the  concurrence 
of  others  to  be  necessary,  where  the  estates, 
equally  of  themselves  as  of  the  person  about 
to  be  admitted,  were  absolutely  dependant 
upon  the  will  of  the  lord,  not  only  as  to 
their  origin,  but  also  as  to  their  duration 
and  extent. 

The  admission,  however,  of  the  new  te*  Butshonidbe 
nant  out  of  court,  should  regularly  be  noti-  oext  court, 
iied  by  the  lord  or  his  steward,  at  the  next 
court'day,  for  the  information  of  the  tenants. 
This  too  was  more  immediately  necessary  in 
ancient  days :  as,  in  case  the  tenants  should 
have  known  any  objections  to  the  person  so 
admitted,  of  which  the  lord  might  have  been 
ignorant,  they  might  have  informed  him  of 
them,  from  which  he  might  have  been  in- 
duced to  resume  the  estate,  as  having  con- 
ferred it  on  a  person  who  was  unworthy  of 
the  grant.     Add  to  this,  that  it  must  be  re- 
gularly inserted  on  the  court  rolls  of  the  ma- 

• 

nor;  by  a  copy  of  which  he  is  to  hold(/). 

r  251 1 

If  the  admittance  be  by  the  lord  or  stew-  Memoran- 
ard  out  of  court,  a  memorandum  of  such  nlitta^nce" 

made  out  of 
■  court. 

(/)  Watk.  N.  cxi.to  Gilb.  Ten.  448-9. 


1 
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admittance  should  be  made  to  the  following 
effect : 

MMnorpJ  \       ^^  Be  it    REMEMBERED,  that 

FairkurMi.  \  on  this  the  day  of 

18—,  &c.  W.  H.  of,  &c.  came  in  his  proper 
person,  before  me  £.  M.  lord  (or  "  steward*' 
a%  the  case  may  bt)  of  the  manor  of  Fairhursi 
aforesaid,  and  prayed  to  be  admitted  to  all, 
&c.  To  whom  I,  the  said  E.  M  as  lord  of 
the  said  manor,  personally  granted  seisin 
thereof  by  the  rod :  (or  "  To  whom  the  lord 
of  the  said  manor,  by  me  his  said  steward, 
granted,  &c/*)  To  hold  to  him  the  said 
W.  H.  and  his  heirs  for  ever,  by  copy  of 
court  roll,  at  the  will  of  the  lord  or  lords 
for  the  time  being,  {or  if  the  admitlance  be 
by  the  $U  ward  say  in  the  common  form^  *'  at 
the  will  of  the  lord,")  acrording  to  the  cus- 
tom  of  the  said  manor;  by  the  rents,  duties, 
&c.  And  he  was  admitted  tenant  thereof 
("  by  me  the  said  lord/^)  in  form  aforesaid; 

and  gave  for  his  fine :  but  his  fealty 

was  respited." 

E.M. 
Lord  (or  steward)  &c. 
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At  the  next   court    this  memorandum 
should  be  produced  and  enrolled: 

"  Also  at  this  Court  it  was  certified  Eotry  on  th« 
by  the  said  steward,  that,  out  of  court,  and 
since  the  last  court,  fV.  H.  of  &c.  was  ad- 
mitted by  the  personal  acceptance  of  the 
lord  of  this  manor,  [or  *'  of  him  the  said  [  ^^  3 
steward,")  to  all,  &c.  which  said  premises 
had  been  before  duly  surrendered  to  the  use 
of  the  said  fV.  H.  &c,  {or  "  had  descended 
to  him  the  said  W.  H.  as  the  customary  heir 
of,  &c/')  Of  which  admittance  a  memoran- 
dum was  made,  and  signed  by  the  said  lord, 
(or  *'  steward^')  and  now  produced  and  read 
in  court,  in  the  words  following,  that  is  to 
say; 


Manor  of    -»    ^  « 

FairhurH.   \    ^^  '^  REMEMBERED,  &C. 


As  the  presence,  therefore,  of  the  tenants  AdmiMion 

.  i_  1     •     •  r  out  of  coaii 

18  not  necessary  on  the  admission  of  a  co«  ^^^  y^^  ^y^^^ 
pyholder,  the  lord  (m)  or  steward  (n),  may  *'  ™*y  **• 
admit  out  of  court  as  well  as  in. 


(ffi)  4  Co.  26.  b. 

(9)  Kitchn  S2.  h.  1  Roll  Abf.  505.  CopyK  (V)  pi.  4. 


z 
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It  is  said,  indeed,  (o)  that  an  uader-stew- 
ard  cannot  admit  out  of  court:  but  it  is 
repeatedly  laid  down  in  our  books^(^)  that  a 
deputy  may,  when  properly  constituted, 
<^  do  any  act  which  his  principal  might  have 
done ;  and  that  less  power  he  cannot  have  (j^).'^ 
[  253  ]  There  does  not  appear  any  good  reason  then, 
why  there  should  be  a  particular  exception 
with  respect  to  admitting  a  copyholder  (r), 
as  it  is  merely  a  ministerial  act. 

Outofthe  Now  wherever  an   admission   would  be 

maaor.  good  out  of  court,  it  seems  to  follow,   as  a 

necessary  consequence,  that  such  admission 
would  be  good  out  gf  the  manor  {s).  And 
it  is  acknowledged  that  the  lord  himself  may 
admit  out  of  the  manor  (/) :  and  though  it  is 
said  that  a  steward  cannot  do  so ;  yet  most 


(o)  Bro.  Court  Bar.  pL  22.  Ten.  per  Copie.  pL  26. 
Co.  Copyk.  s.  46.  p.  107-     Kitch,  82.  6. 

ip)  I  Lord  Raym.  659.  Parker  &  KeU.  I  SaUc  95. 
B.C. 

(q)  See  1  Lord  Raym.  &  Salk.  ubi  sup. 

(r)  See  Co.  Copy k.  s.  46.  Tr.  p.  107. 

($)  See  1  Salk.  184.  Dudfield  &  Andrews^  and 
and  Watk,  No.  cxi.  to  GUh.  Ten.  448. 

(/)  4  Co.  !26.  b.  MelwicKs  case. 


r 
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of  the  cases  evidently  suppose  such  admis* 
sion  to  have  been  at  a  court  held  out  of  the 
manor  (ti).  Now  it  is  clear  that  a  court 
cannot  be  held  out  of  themanor,  unless  it  be 
by  special  custom  *,  as  where  a  court  is 
held  in  one  manor  for  a  whole  honor  in 
which  there  are  several  manors  {x);    and. 


(»)  4  Co.  86.  b.  27.  a.  Clifton  v.  Moltneaux. 

*  If  a  man,  having  two  manorsy  would  willingly  have 
the  tenants  of  both  to  do  suit  and  service  to  one  court, 
this  is  but  lost  labour  in  the  lord  to  practice  any  such 
union :  for,  notwithstanding  this  union,  they  will  be 
still  two  in  nature,  howsoever  the  lord  covet  to  make 
them  one  in  name :  aiid  the  one  manor  hath  no  toarrant 
to  call  the  tenants  to  the  other  manor^  but  every  act 
done  in  the  one  to  punish  the  offenders  in  the  other,  is 
traversable.  Yet ^if  the  tenants  will  voluntarily  suhmit 
themselves  to  such  an  tnnovation^  and  the  same  be  con- 
tinued  without  contradiction^  time  may  make  this  union 
perfect 9  and  of  two  distinct  manors  in  nature  make  one 
in  name  and  use.  And  such  manors  peradveuture  there 
are  thus  united  by  the  consent  of  the  tenants  and  con- 
tinuance of  time,  but  the  lord's  power  of  itself  is  not 
sufficient  to  make  any  such  union,  causa  qua  supra^ 
But  if  one  manor  holdeth  ofanother  by  way  of  escheat 
these  two'manors  may  be  united  together,  fortior  enim 
est  dispositio  legis  quam  hominis,  Co.  Copyh.  s.  3 1 . 
Tr.  47-8. 

(x)    Cro»  Car.  367.     Seagood  v.  Hone.  Co.  Litt* 
58.  a. 


400  ADMISSION. 

therefore,  this  reasoning  does  not  apply  to 
an  admittance^  merely  hs  an  admittance,  as 
an  admittance  may  m<^t  certainly  be  out  of 
court.  And' as  to  the  case  of  Tukeleyv. 
Haw^kma  (^),  .so  far  as  it  relates  to  this  point, 
it  seems  to  be  completely  answered  by  the 
[  254  3  reasoning  in  that  of  Dudfieldv.  Andrews  [z\ 
which  appears  to  apply  as  strongly  to  an  ad- 
mission as  to  a  surrender. 

whomajad-       We  will  now  proceed  to  inquire — Who 

mit.  1111 

may  be  sucb  lord,  steward,  or  under-stew- 
ard,  as  may  admit  a  copyholder? 

I^rd.  And  here  a  distinction  is  frequently  made, 

with  respect  to  the  lord,  between  an  admis- 
sion on  a  grant  and  on  a  descent  or  surren* 
der.  But,  in  the  first  instance,  the  inca- 
pacity goes  rather  to  the  power  of  grimting 
than  of  admitting :  for  if  the  lord  has  power 
to  grant,  he  certainly  has  power  to  admit. 
If  the  grant  be  invalid,  the  admission  on  such 
grant  would  be  of  no  avail.  Besides:  ad- 
mission is  generally  made  at  the  time  of  the 


(y)  1  Lord  Kaym.  76* 
(«)   I  Saik.  184. 
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grant  by  the  lord  who  grants ;  and  if  it  be 
not  actually  and  formally  made,  the  grant  it- 
self would  be  sufficient  to  warrant  the  gran- 
tee to  enter;  as  the  very  act  of  making  the 
grant  necessarily  supposes  the  acceptance 
of  bim  as  a  tenant. 

In  the  case  of  descents  and  surrenders, 
the  lord,  the  steward,  or  under-steward,  are 
merely  instruments:  They  are  compellable 
to  admit  if  ostensibly  such  ;  and  the  tenant 
is  not  to  inquire  into  the  legality  of  their 
title. 

[  255  ] 

If  a  person  therefore  be  lord  de  facto  it  is  hot^defacu. 
enough:  For  whether  he  be  lord  by  right  or 
by  wrong,  as  a  disseisor,  &c.  (a) ;  whether 
be  be  seised  in  his  own  right,  or  in  the  right 
of  another  (6) ;  whether  he  have  an  absolute 
or  defeasible  (c)  title;  whether  he  be  tenant 
in  fee,  in  tail  (rf),  for  life,  years,  at  will,  or 


(a)  Co.  Litt.  58.  b.  1  Co.  140.  b.    4  Co.  33.  b.  24.  a. 
(6)  See  of  a  Guardian,  Co.  Liit.  8c  4  Co.  ubi  supra. 
kGodb.  143.  Ca.  177. 

(c)  Co.  Litt.  58.  6.     4  Co.  23.  b.  24.  a. 
{d)  4  Co.  23.  b. 
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by  sufferance  [e) ;  whether  he  be  an  infant^ 
or  of  full  age,  &c.  (/)  it  matters  not:  His 
admittances  bein<;»  in  these  cases,  only  mi- 
nisteriai,  they  will  be  good,  and  obligatory 
on  bis  successors  or  those  having  right. 

suward.  So  the  law  is  not  very  curious  in  examio' 

ing  the  imperfections  of  the  steward's  per- 
son,  nor  the  unlawfulness  of  his  authority; 
for  be  he  an  intant,  or  nan  compos  mentis^ 
an  idiot,  or  lunatic,  an  outlaw,  or  an  excom- 
municate, yet  what  things  soever  he  per- 
forms as  incident  to  his  place,  can  never 
be  avoided  for  any  such  disability,  because 
he  perfoims  them  as  a  judge,  or  at  least  as 
custom's  instrument;  and  for  his  authority, 
though  it  prove  but  counterfeit  if  it  come 
to  exact  trial,  yet  it  in  appearance  or  outward 
[  ^56  ]  shew  it  seems  current,  that  is  sufficient. 
As  if  1  grant  the  stewardship  of  my  manor  of 
Dale  by  patent,  and  in  the  patentee's  ab- 
sence, a  stranger  by  my  appointment  keeps 
court,  this  is  authentic.  If  a  grant  of  a 
stewardship  be  made  to  one,  and  for  some 


(e)  4  Co.  23.  L  24.  a.     Co.  Utt.  58.  ft. 
(/)  4  Co.  23.  b. 
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^siult  or  defect  in  the  grant  it  is  avoidable; 
yet  courts  kept  by  him  before  the  avoidance 
abaii  stand  in  force;  and  whatsoever  be  did, 
as  steward,  is  ever  unavoidable  {g). 

If  such  steward  be  appointed  by.  parol 
only,  his  admissions  will  be  equally  valid  as 
if  he  had  been  appointed  by  an  instrument 
however  solemn;  and  even  though  bis  a(l- 
pointment  be  avoided  for  such  cause:  As 
if  he  be  appointed  by  parol  by  a  corporation ; 
though  a  corporation  cannot  constitute  such 
officer  without  writing;  And  so  also  if  the 
steward  be  retained  by  parol  by  the  king^s 
auditor  or  receiver  (A); 

So  an  under  steward  may  be  appointed  by  Under  itew- 
parol  (i) :    And  such  deputy  may  act  either 
In  his  own  n^me  or  in  the  name  of  bis  prin- 
cipal (A). 


mm0f 


(g)  Co.  Cof^h.  s.  45.  Tr.  p.  104-5.  Cfo.  Eliz.  699. 
Ebrrii  v.  JojfSi 
(A)  ItM.  «.  46.  and  «ee  Moofe,  1 12; 
(i)   IHdii.46. 
(k)  I  Lord  Sa^m.  6SB.  Parker  k  Eeii.  1  Salk.  9d* 

GC 
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[  ^7  ]  So  an  understeward  may  autbonze  ano* 
ther  to  do  a  particular  act,  as  to  keep  a 
court(i).  And  eveo  if  a  persoo  was  not  ex- 
pressly authorised  to  do  a  particular  act 
only*  but  appointedf  an  under-deputy  gene- 
rally, and  so  th^  appoiutment  be  absolutely 
invalid,  and,  consequently,  such  person 
have  no  true  or  legal  authority  at  all,  yet 
his  admittance  would  be  good  (m). 

So  if  a  chief  steward^  make  a  deputy  and 
die,  .though  the  deputation  wQuld  necessa- 
rily be  at  an  end,  since  a  derivative  power 
cannot  exist  wben  its  source  has  ceased, 
yet  the  admissions  made  by  the  deputy  after 
the  death  of  his  principal  would  be  equally 
valid  as  if  made  in  his  life  time  {n). 

But  if  a  stranger,  without  tbe  appoint- 
ment of  the  lord,  or  consent  of  the  right 
steward,  or  without  any  colour  of  authority, 
will,  of  his  own  head,  come  into  a  manor 


(/)  1  JLooft.  S88.  Lord  Dacre's  case.  1  LtMrdBsj/m. 
661-2. 

(m)  See  Parker  &  Keti.  1  Lord.  Raym.  1  SaOt. 
Comyn$^$  Rep. 

(s)  Moorty  119. 
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and  keep  a^coqrt,  it  seem&  that.a  performance 
of  any  judicial  duty,  or  the  exequting  q£  poy 
•iK^t  whatsoever,  will  not  be  warranted,  e$pe- 
cially  if  the  court  be  kept  without  warning 
given  to  the  bailiff  by  preempt)  according  to  ^ 
the  custom  (o). 

[  258  ] 

And  as  the  lord  is  not  obliged  to  admit  Admiuance 
the  tenant  m  his  own  person,  so  it  is  not    y^^^^"^^- 
necessary  that  the  tenant  be  personalty  ad- 
mitted.    The  lord,  if  he  pleases,  may  admit  / 
him  by  attorney  [p).     Though  it  is  said 
that  he  is  not  compellable  to  admit  him  by 
attorney;  as  a  person  cannot  swear  his  fealty 
by  another  [q).     In  the  case  of  femes  covert 
and  infants  taking  by  descent  or  surrender 
to  a  last  will  he  is  now  compellable  to  ad* 
mit  them  by  attorney  in  certain  cases,  by 
statute  (r).      And,   as   it   is  now   become 
usual  to  respite  or  pardon  fealty,  such  fealty 
being  now  merely  formal,  it  should  seen! 
that  the  courts  would  compel  him,  under 


(o)  Co.  Coflfh.  J.  44.  Tr.  p.  105« 
[p)  9  Co.  76.  a.  in  Coambe^s  case. 
(q)  Ibid.    2  Rep.  in  Chanc.  56,    Floyer  v.  Heding^ 
ham. 
(r)  9  Geo.  cap.  29- 

CC  9 
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certain  circumstances,  in  other  cases  to  ad^ 
mit  by  attoroey  and  to  respite  or  waive  his 
fealty:  as  in  cases  of  sickness,  &c.  wh^n  the 
heir,  Sec.  could  not  come  in  person:  or  at 
least  prevent  a  forteiture  from  incurring. 
Thus,  where  a  quaker  refused  to  take  the 
oath  of  fealty,  the  court  relieved  («)• 

Secondly^  an   admittance  is  "  M^  accept 
ance  of  a  person  as  tenant/'' 


Admi»i<m 
how  to  be 
made« 


C  «59  ] 
Bzpi 


We  shall,  therefore,  proceed  to  inquire 
how  such  acceptance  is  manifested;  and 
what  shall  amount  to  such  acceptance. 

And  first  of  an  express  and  formal  admit* 
tance  *. 


Grantee. 


And  this  may  be  in  or  out  of  court.  When 
a  grant  is  made  to  a  person,  the  very  execu* 
tion  and  delivery  of  that  grant  to  him  is,  in 
itself,  an  acceptance  of  him  as  a  tenant, 
from  the  very  nature  of  the  thing:  the  giving 
him  the  rod,  or  accustomed  symbol,  is  the 
investing  him  with  the  po^sesmn  of  the  te- 


{$)  Priced,  in  Chane.  574.    Edmart  ▼.  Cn 
*  Lord  grtmti.  See  poil.  [96s]. 
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nemenUf  and  not  the  acceptance  of   bis 
person. 

Wbeo  a  copyboider  surrenders  into  tfa?  Surrenderee, 
hands  of  the  lord  or  steward,  the  surreor 
deree  is  expressly  received  into  the  tenancy 
by  the  lord  or  steward  saying  to  him,  ^\  I,  Manner  of 
as  lord  of  this  manor,^'  {or  "  1,  as  steward  of  "** 
this  manor,  do,  for,  and  in  the  name  of,  the 
lord,")  ''  admit  you,  A.  B.  as  tenant  to  all 
that,  &c.  which  have  been  noiy  surrendered 
into  my  bands,  by  C,  D.  to  your  use:  to 
HOLD  to  you  and  your  heirs,  by  copy  of 
court  roll,  at  the  will  of  the  lord,  according 
to  the  custom  of  this  manor,  by  the  rents, 
duties,  and  services,  therefore  due  and  of 
right  accustomed;  and  according  to  the 
form  and  effect  of  the  said  surrender;  And 
da  put  you,  into  the  seisin  of  the  same  pre- 
mises by  the  delivery  of  this  rod/^ 

The  new  tenant  then  receives  the  rod,  or  Seifin  and 
other  symbol  of  possession  ;  and  pays  his    **  ^' 
fine;    and  is  sworn    to   fealty,    unless^  his 
fealty  be  pardoned  or  respited. 

The  proceedings  are  thus  entered  on  the  Entry  on  the 
roll:  ^^"- 


I 
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^^  And  the  said  C.  D.  being  present  in 
court  in  his  own  proper  person,  prayed  to  be 
admitted  tenant  to  all  and  singular  the  said 
premises  so  surrendered  to  his  use,  and  ac- 
cording to  the  foi'n^  and  effect  of  the  said 
surrender:  to  whom  the  lord  of  the  said 
manor  personally,  (or*  *^  by  his  said  stew- 
ard/') granted  seisin  thereof  by  the  rod:  to 
HOLD  to  him  the  said  C.  D.  and  his  heire 
for  ever,  at  the  will  of  the  lord,  according  to 
the  custom  of  the  said  manor,  by  the  rents, 
duties,  and  services,  therefore  due  and  of 
right  accustomed.  And  he  was  admitted  te- 
nant thereof^  in  form  aforesaid,  and  gave  to 
the  lord  for  a  fine ;  and  did  his  fealty/' 

LiTeryof  lei-      On  being  admitted  tenant,  the  person  so 


admitted  is  put  into  the  seisin  or  possession 
by  the  rod  or  of  the  premises.  This  is  done  by  a  sym- 
bolical livery;  most  usually  by  a  rod,  wand, 
or  verge;  hence  are  copyholders  frequently 
denominated  "  tenants  by  the  verge (<)/' 

Proper  and         ^  Symbolical  livery  became,  from  its  con- 
improper  "^  •^ 

iDTettiture.     veuience,  adopted  at  a  very  early  period. 


(0  See  UiU  8. 7S.  and  Co^  UiU  6l.  a. 
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Hence  the  proper  and  improper  investiture 
of  ancient  days.  The  immeditfle  ten^tsr  of- 
the  kin}?  who  held  per  barofiiam,  vfeve  usu- 
ally enrobed  before  their  peers  on  the  occa- 
sion. In  early  times  the  tenant  was*obli*  [  fiOi  *} 
gated  to  assist  his  \ov^  with  his  counseK 
The  tenants  in  eapile  formed  the  court  ba- 
ron of  the  ]«dlm.  The  dignity  of  the  peer- 
age was  attached  to  their  territories;  and' 
the  tenant  received  the  insiu^nia  of  his  order 
on  receiving  the  grant  of  his  lands.  It  was 
tantamount  to  the  proper  seism  as  to  the 
fixture  of  property  5  it  wes  of  equal  publi- 
city to  his  peers;  and  it  supplanted  it. 
And  from  this  circumstance  of  enrobing  or 
inveHmg  the  tenant,  c^me  the  term  of  in*. 
veeiituren 

\it  other  cases,  the  symbol  was  generaHy  Arbiirarj 
arbitrary;  and  often  of  the  most  extrava- 
gant nature:  a  sword,  a  lance,  a  knife,  a 
glove,  the  key  of  a  church,  and  even  a 
drinking  cup,  or  a  lock  of  the  grantor's  hair 
was  adopted  as  the  symbol  of  possession. 
The  rod,  staff,  or  verge,  however,  was  the 
most  common;  and  which  most  probably 
was  no  other  than  that  borne  by  the  officer 
of  the  court,  and  consequeiilly,  always  at 
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band:  thouf^h  ito  origin,  indeed,  has  been 
deduo«^d  from  a  more  ancient  and  sacred 
source  (i/), 

f^fmpmr^  The  Uvery  of  seisin  by  symbol  in  full 
<;ourt,  was  frequent  in  ancieut  times  on  the 
grant  of  freehold  property.  We  have  already 
noticed  it  as  to  the  tenants  in  capUe:  and  it 
was  equally  usual  on  the  grauts  of  inferior 
lords  (tp), 

^""^b^Ubonld      Wb«n  a  particular  symbol  has  been  im« 
l^olnervcd.    memorially  used  in  a  manor,  it  has  been 

urged  that  a  surrender  by  another  symbol 
would  not  be  valid.  Thus  a  custom  was 
set  up  to  surrender  by  the  verge ;  and  a  sur- 
render was  alleged  as  being  made  by  the 
delivery  of  a  knife:  and  the  council  of  the 
marches  of  Walet  proceeding  to  try  the  cus- 
tom, a  prohibition  was  granted  bj^*  the  Cour( 
of  King's  Bench,  on  the  ground  that  a  cus* 
tom  was  only  triable  at  common  law.  But 
no  intimation  is  given  in  the  report  of  the 


(ti)  See  Stuari^M  View  of  See.  in  Eur.  b.  i.  c.  2.  g.  4. 
P*  9S9.  4tA.  edition. 
{w)  Ste  IM»$.  Pre/.  Mt^.  FormmUn  ^gL  u  \9. 
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caae  as  to  the  opinion  of  the  court  with  re* 
apect  to  the  operation  of  the  .surrender,  or 
the  validity  ot  such  a  custom  ;  but  only  that 
if  there  could  be  such  a  custom,  it  was  not 
within  the  jurisdiction  of  the  council,  but  . 
triable  at  comoQ^n  law  (.r). 

However,  there  can  be  no  doubt  but  that 
if  the  usual  symbol  be  not  used,  and  a  cus- 
tom requiring  that  very  symbol  be  good  at 
law,  that  a  court  of  equity  would  relieve  oo 
a  valuable,  a  moral,  or  meritorious  consi- 
deration. Indeed,  it  would  be  very  impru- 
dent to  depart  from  the  accustomed  mode ; 
and  the  parricular  ceremonies  which  have, 
been  long  adhered  to,  ought  not  to  be  ca-» 
priciously  forsaken. 

When  the  tenant  is  admitted,  he  usually  Fine, 
pays  a  fine  to  the  lord.     But  this  is  no  part 
of  the  admission,  but  the  consequence  of  it: 
nor  is  it  even  a  consequence  of  necessity  ;     [  553  ] 
for  the  lord  may  not  only  remit  or  waive  it, 
(though  such  remittance  or  waivure  would, 


{4:)  Crp.  Car*  697*    Aipye  v«  » 
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indeed^  imply  it9  existence,)  bvl  i^  nasy 
manors  no  fine  is  due  '\n  certain  cases;  am 
io  those  on  the  admission  of  an  heir  at  law, 
or  of  a  person  who  had  been  before  admitted 
to  other  premises  held  of  the  same  manor. 

But,  however,  when  any  fine  is  due  of 
the  species  we  are  speaking  of,  it  is  due  as 
a  consequence  of  the  admission.  For  though 
an  admission  mav  be  without  a  fine,  a  fine 
cannot  be  due  without  an  admission.  ^'  A|l* 
mission  is  the  catue  of  the  fine:'^(y)  and 
therefore  the  fine  must  be  the  consequence  of 
the  admission.  Hence  the  lord  or  steward 
cannot  be  warranted  in  refusing  admittance 
till  the  fine  be  paid,  for  till  admittance  it  can- 
not be  due*.  But  the  doctrine  of  fines  will 
be  the  subject  of  our  next  chapter. 


>«*M*i 


(y)  4  Co.  28.  a.  3  Dun^.  j*  East,  485.  The  King 
y.  ike  Lord  of  the  Manor  o/Hendon;  and  next  Ckap. 
of  Fines,  p.  [986]. 

*  [And  it  has  accordingly  been  held,  that  a  covenant 
to  surrender  a  copyhold  to  a  purchaser,  and  to  make 
and  do  all  acts,  deeds,  &c.  for  the  perfect  surrendering 
and  assuring  the  premises  at  the  costs  and  charges  of 
the  seller,  is  not  broken  by  non-payment  of  the  fine  to 
the  lord  on  the  adnuiskm  of  the  porekuer :  fi>r  the  title 
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The  next  things  to  be  observed  on  adnuB*  Fealty, 
sion  is  the  oatb  of  fealty. 


In  the  days  of  barbarism  and  ferocity,  orifftoc 
when  man  estimated  his  right  by  his  power, 
and  regulated  bis  honesty  by  the  ijength  of 
his  sword;  when  nation  sttpplanted  nation 
ID  its  possessions,  and  clan  invaded  clan 
without  coBipunctioDov  shame;  when  glory  [  $64  ] 
was  attached  to  rapine  and  desolation,  and 
each  jpighty  chieftain  prided  himself  oa  be- 
ing the  greater  thief,  the  chieftain  became 
naturally  jealous  of  his  neighbours.  He 
was  conscious  that  if  his  arm  was  against 
every  man,  every  man's  arm  would  be 
against  him.  Settled  among  the  injured  in- 
habitants  of  a  country  whom  he  had  plun- 
dered and  distressed,  be  was  careful  of  bis 
own  strength.  But  he  was  not  only  appre- 
hensive of  the  vengeance  of  the  oppressed, 
be  was  equally  jealous  of  his  fellow  lords. 
Hence  he  bound  his  followers  by  oath  to 
be  true  to  his  person ;  and  exacted  the  most 


is  perfected  by  the  admittance  of  the  tenaDt,  and  the 
fine  18  not  due  till  (^r  the  admittance.  1  Ra^U  ^32. 
Qraham  v«  Sime,  &  vtd.  ti}/r.  p.  [286-7]-  ] 
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solemn  promises  of  fidelity  from  him  who 
was  about  to  be  admitted  into  the  tenaocj. 

Tenant atwill  A  tenant  Strictly  at  will  was  not  to  swear 
unicwbycut<  fealty,  as  the  lord  miuht  amove  bim  at  plea- 
^^"^  sure.     A  copyholder,  however,  not  beings 

considered  as  a  tenant  strictly  at  will,  but  as 
irremovable  while  be  performed  his  ser- 
vices, was,  in  pursuance  of  custom,  duly 
sworn  (z). 

Who  may  It  should  Seem,  that  any  lord  who  has 

^'     power  to  admit,  has  power  to  take  fealty. 

But  he  need  not  take  it  in  person  :  the  oath 

may  be  administered    by  bis   steward  or 

bailiff(a). 

Who  nay  But  the  tenant  cannot  make  his  fealty  by 

swear  i  •        another ;  for  a  person  cannot  swear  by  at- 

[  965  ]     torney  (6) ;  though  instances  of  one  persoa 

Hot  by  attor-  gwearing  in  the  name  of  another  are  not 

wanting  (r). 


(z)  See  Fitz.  Ahr,  tit  SeremenU  Co.  UiU  ^« 
(a)  Co,  Copifh.  s.  !20.  7r.  p.  16.  MtL  s.  92* 
{h)  Co.Uu.i}8.ii. 

(c)  Harg.  N.  (5)  to  Co.  Uil.  6h.  a.     See  the  ftat 
33  Hen^  6.  c.  6. 
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An  infant,  it  is  said,  cannot  besw6rn  to  infant, /me-^ 
fealty  (rf).  But  it  should  seem  that  a  feme  "^""'^ 
covert  should  be  sworn.  For  in  the  cases 
of  copyholds  the  feme  covert  only  is  ad- 
mitted  (e)  and  not  the  husband  ;  and,  there- 
fore, she  only  must  do  fealty,  'rhe  statute 
of  George  the  First  (c.  29.)  has  made  no  pro- 
vision with  respect  to  the  oath. 

It  is  now,  however,  seldom  administered 
in  these  or  in  other  instances ;  but  when  the 
oath  is  taken  it  may  be  in  this  form: 

*'  You  shall  swear  that,  as  to  the  tene<-  Form  of  the 
ments  to  which  you   have  been   now  ad- 
mitted,  you  will  be  a  true  and  fifiithful  te- 
nant to  the  lord  of  this  manor.     So  help 
you  God/' 

As  fealty  is  now  only  requisite  for  the 
preserving  and  evidencing  the  existence  of 
the  subsisting  tenure,  it  is  become  usual  to 
respite  tt^on  the  admission  of  a  copyholder; 
as  his  tenure  is  sufficiently  evidenced  with- 


(d)  2  InsL  11.    Co.  LitL  66.  a.  and  the  hooks  there 
oited* 

(e)  See  1  Hen.  Blackst.  341 -«.    Qmpim  v«  CotftV 

JON. 
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out  It  by  the  .regular  earolments  of  Aucfa 
[  S66  ]  admittaiice.  And  as  it  must,  wbep  takea, 
be  by  the  oaih  (/)  of  the  tenant,  it  sboiiki 
never  be  insisted  on :  for  such  a  soleainity 
ought  not  to  be  made  subservient  to  form. 

When  such  oath,  however,  is  to  be  admi- 
nistered, it  cannot  be  worded  too  simply  and 
general.     It  ought  not  to  include   things 
which  compose  not  its  essence.     In  many 
forms  of  the  oath  the  tenant  is  made  to  swear, 
to  do  his  services,  to  pay  his  rents  and  does, 
&c.    This  ought  not  to  be  done.     The  lord 
has,  perhaps,  a  more  effectual  security  fot 
them  i>y  the  laws  of  the  land,  by  seisuie  for 
non-performance,  &c.  than  in  the  conscience 
of  his   tenant.     Where  the*  end,  therefore, 
may  not  only  be  equally,  but  better  effected, 
recourse  should  not  be  had  to  so  solemn  and 
sacred  a  cereniony. 

The  clause,  indeed,  relative  to  the  per- 
formance of  services  is  to  be  found  in  forms 


(/)  .But  a  court  of  equity  has  relieved  Id  the  ca«c  of 
a  quaker.  See  Preced.  Ckanc.  574.  Edmore  v.  Cfff- 
«m,  cited. 
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prescribed  several  oeoturies  ago.  It  is  in- 
cluded in  that  contained  in  our  statute  book, 
of  tbe  time  of  Edward  the  Second,  which 
form  is  thus :        * 

*'  Hear  you  my  lord  R.  that  I  will  be 
•faithful  and  true,  and  faith  to  you  will  bear, 
for  the  tenements  which  I  claim  to  hold  of 
you;  and  that  I  will  lawfully  acknowledge 
•and  do  to  you  the  customs  and  services  that  [  ^^  ] 
I  ought  to  do  at  (or  according  to)  the  terms 
assigned :  So  help  meGrod  and  the  saints  {g)J^ 

The  villein  also  swore  that  '^he  would  be 
joBtified  by  his  lord  in  body  and  goods/' 

In  forms,  however,  of  more  ancient  days, 
the  clause  we  have  animadverted  on  is  not 
found  :  that  given  us  by  Braoion  {h)  is  thus : 


(g)  **  Qaaunt  fraunk  homme  ferra  feaute  il  tendra  sa 
Qudn  outre  le  livre  &  dirra  issint ;  ceo  oiez  vous  mon- 
sieur R.  que  jeo  vous  serrei  foial  &  loial  &  foy  tous 
porterei  des  tenementz  qe  jeo  clayme  de  vous,  &  loial- 
ment  vous  conuestrei  &  loialment  vous  ferrei  les  cus- 
tumes  &  les  services  qe  faire  doie  as  termes  assignez ;  si 
moy  eide  dieux&  les  seintz." 

(h)  BracL  lAK  2.  C9p.  35.  sec.  9.  fol.  80.  a.  **  Hoc 
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**  Hear  thnu  this  my  Lord  N.  that  I  will 
bear  taith  to  you  of  life  and  member,  body 
and  goods,  and  of  earthly  bonourf  so  help 
me  God  and  his  Holy  £vaogeli9U.'' 

Realty  is  When  a  person  did  homa^  be  oever  re- 

sworn in  re-  .    •   .       .         »  .•     ^-  . 

spec!  of  (he     peated  it;  its  obiigatioa  was  deeoQed  com- 

teaemenu.  mensurate  with  his  existence.  If  he  bad 
even  parted  with  his  tenements,  bispromift 
C  868  ]  of  amity  was  not  annulled  (i).  If  he  ac- 
ceded to  other  tenements  no  further  bo- 
mage  was  performed ;  though  be  repeated 
his  fealty.  For  though  he  could  not  twice 
become  the  lord's  man,  yet  the  self  same  te- 
nant might  several  times  do  fealty  uDtothe 
selfsame  lord:  and,  therefore,  if  a  copy- 
holder surrender  White-acre  to  meil  inust 
do  fealty  for  White-acre;  and  if  be  afterwards 
surrender  Black  acre  to  me,  I  must  do  fe- 
alty for  Biack-acre  also,  though  to  the  self 
same  lord  (h). 


audi  domine  N.  quod  fidem  Tobis  portabo  de  vhi  & 
mem b  18,  corf. ore  &  catallis,  &  terreuo  honore:  licnK 
Deus  adjuvet  &  baec  sanctadei  evangelia.*' 

(t)   fVatk.  on  Giib.  Ten.  403.  No.  lix. 

{k)  Co.  Copyh.  8.  31.  7r.  p.  16^ 
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We  come  now  to  the  inquiry  into  what  Admittance 

III  ^  ■     •  *  •  by  iniplica^ 

Bball  amount  to  an  admittance;    or  into  an  tioo. 
admittance  by  implication. 

An  admittance  need  not  be  in  any  parti* 
cular  form  of  words*:  for,  if  we  look  to  the 
reason  of  the  thing,  we  may  conclude,  says 
Chief  Baron  Gilbert  (/),  that  any  thing  that 
expresses  the  lord's  consent  to  the  surren- 
der should  amount  to  an  admittance;  for  it 
is  his  consent  only  that  is  requisite  after 
the  surrender,  to  make  the  surrenderee  a 
tenant;  and  what  matter  is  it  whether  that* 
be  done  by  dotninus  concessit  if  admissus  esi^ 
or  by  an  act  that  amounts  to  as  much  ? 

Thus  if  the  lord  says  to  the  surrenderor, 
"  You  have  surrendered  to  the  use  of  such 
an  one,  to  which  surrender  I  agree  ;^'  it  will    [  269  ] 
be  a  good  admittance  of  the  surrenderee  (m). 

So  if  the  lord,  knowing  of  the  surrender^ 


*  A.  Burrenders  to  the  use  of  B.—- lord  granis  to  B.— 
good.     SeeCa/^A.99« 

(/)  Teii.2S9-d. 

(«)  3  Eulst.  219.  per  Cnr.  in  lUseweU  &  Welckf  an<f 
ibid.  2dS.  ID  Eikm  &  WastalL 
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accept  rcnt(n),  fine(o),  or  fealty  (p)  of  the 
surrenderee,  it  will  be  a  good  admittance. 

So  it  should  seem  that  an  avowry  on  the 
heir  or  swearing  him  on  the  homage  would 
be  a  sufficient  admittance,  as  it  would  beac- 
knowledging  him  a  tenant  [q). 

So  if  /.  S.  surrender  to  /.  iV. ;  and  /.  N. 
before  admission  surrender  to  /.  D. ;  and  /• 


(n)  1  Roll.  Ahr.  505.  Copyh.  (x)  pi.  2.  Froswell  k 
Welch.  3  Bulsi.  214.  217.  &c.  S.  C.  Godb.  268^ 
S.  C.  See  Crom  Jae.  403.  S.  C.  contra  ;  but  in  there- 
port  in  Cro,  Jac,  it  is  Raid  that  the  acceptance  of  rent 
by  the<hand«  of  cetiny  que  uh  could  give  no  iuterest 
to  him  till  the  surrender  was  '*  pre$enied  in  caurtJ* 
But  we  have  before  seen,  (antey  p.  [79] •  )  that  the  lord 
may  admit,  if  he  pleases,  without  a  presentment:  and 
it  seems  to  be  implied  in  this  very  report  of  the  case  tfait 
it  would  be  a  good  admittance  if  it  had  been  preaeuted; 
and,  consequently,  if  the  lord  could  dispense  with  the 
presentment,  this  distinction  falls  to  the  ground :  cud 
the  doctrtne»  as  fMiud  in  RoUe^  Bmlstrodef  and  Ood^ 
boltf  stands  unimpeacbed,  as  well  as  upon  the  more 
solid  basis  of  rationality* 

(o)  See  3  Bulst.  239.  in  RawKuson  t.  Greetes,  and 
see  Dyer^  292.  a.  pi,  68. 

( p)  See  Dyer^  292.  a.  p/.  69. 

iq)  See  aiite,  p.  [246]. 


AD>1ISSI0N.  491 

X),  be  admitted :  the  «dmittance  of  /. .  N:  [  S70  ] 
would  be  implied,  as  it  should  seem  from 
the  better  authorities  (?•).  For  as  Lord  Coke 
argues  on  another  occasion,  **  The  lord's 
acceptance  of  the  surrender  is  qun&i  an  ad- 
mittance ;  for  in  that  he  allows  him  to  make 
a  surrender,  he  thereby  admits  him  to  have 
[an  estate]  whereof  to  make  a  surrenjder  (5)  .^^ 

Thxrdbf.'^^^  An  admittance  is  the  accep- 
tance of  a  person  in/o  the  Tenancy  /^ 

When,  therefore,   the  person  is  not  put  Admiiunce 

,  ^         \%  the  accept* 

into  the  Tenancy  no  admittance  can  take  anceofau* 

,  Baot. 

place. 

If  a  copyholder  surrender  to  the  use  of  A.  Trust, 
in  trust  for  ^.,  A.  will  become /enan/  to  the 
lord,  and,  consequently,  must  be  admitted : 
but  3.  taking  only  an  equity,  cannot  pos- 
sibly be  the  object  of  admission,  since  he 
has  nothing  to  do  with  the  tenancy,  which 
is  filled  by  A,  So  \i  A.  die,  his  heir  must 
be  admitted ;  but  if  B.  die,  fi/s  heir,  as 


(f)  See  3  E\»hU  S37.    Rwtin$on  v.  Greeves.    Gilh, 
Ten.  SSd-3.  vxA  Watk.  N.  cxxx.  p.  4d7« 
($)  S«e  Cro«  Elix.  504.    G^ppen  v*  Butme^* 

DD9 
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such,  can  no  more  need  admittance  than  B. 
himself  could  have  done  (£)• 

Condition.  So  if  a  surrender  be  made  on  conditioDy 

the  surrenderee  must  be  admitted  within 

[  S71  ]     the  prescribed  time(i/) :  and  if  the  conditioo 

be  fulfilled  on  the  part  of  the  surrenderor, 

or  broken  on  that  of  the  surrenderee,  the 

surrenderor  shall  be  in  of  his  old  estate,  and 

consequently  require  no  new  admittance; 

he  being  already  in  the  tenancy  (ip).     But 

if  the  surrenderor  fulfil  not  the  condition, 


(/)  See  Moore,  8p0.     Rivet's  case.     1    Fem.  441. 
Triftt/y  College  Cambridge  v.  Browne,    Audpost.  ch«  7* 
p.  [  ^93].     [  Devise  of  a  copyhold  to  two  aud  their  faein, 
(and  who  appear  to  have  been  accordingly  admitted,) 
ia  trust  to  permit  A.  to  enjoy  the  same,  or  to  pay  to  or 
permit  her  to  receive  the  rents  during  her  life,  for  her 
separate  nse,  and  subject  to  such  estate  of  A.  to  sodi 
peroons,  &c.  as  A.  should  by  her  will  appoint,  and  in 
default  of  appointment,  to  the  ri^ht  hrirs  of  A. — ^An 
appointee  under  the  will  of  A.  takes  a  legal  estate,  al- 
.  though  the  trustees  bad  never  surrendered  to  the  use  of 
the   will    of  A.   nor  had  A.  been  admitted  tenant. 
5  Taunt.  38  j.     Doe  d.  Woodcock  r.  Bartkrop.     See 
also  as  to  trusts,  ntpr,  p.  [9 1  i]  and  ni/r.  p.  [993].  ] 

(a)  Seeante^  ch.  3.  p.  [84],  kc.  [1 16],  &c. 

(w)  9  Co.  107.  ft.   Eick.  133.  a«   Co.  Coppk.  s.  tf. 
,  Calth.  60. 67«    Cro.  EUm  .  239. 
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or  the  surrenderee  infringe  it,  the  estate  will 
become  absolute  in  the  latter;  and,  cpnse- 
quently,  the  former  will  have  only  an  equity  Equiiy  of  r«. 
of  redemption  which  lies  not  in  tenure  (x); 
and  if  the  estate  afterward  come  to  the  ori- 
ginal surrenderor,  he  must  be  admitted  to  it 
as  if  it  had  never  been  in  him(y). 

If  a  copyholder  in  fee  surrender  to  a  per-  Rcfen'on. 
'  son  for  life,  or  for  any  other  particular  estate, 
he  shall,  on  the  determination  of  such  estate, 
be  in  of  his  old  seisin,  and,  consequently, 
need  no  admittance  {z). 

If  a  person  have  only  an  authority  or  Aotbority. 
power,  but  no  legal  interest  in  the  copy- 
hold, no  admission  can  be  necessary ;  for  he 
has  nothing  to  do  with  the  tenancy  [a) :  but 
the  appointee  must  be  admitted,  as  he  will 
become  tenant  to  the  lord  (&). 


(«)  See  antef  p.  [ISO],  and  next  chap.  p.  [294]. 
(y)  1*^  Mod.  49.  Benson  &  Scott ^  and  ante,  [  1  i  I  ]• 
(«)  9  Co.  107.  a.  &  post.  [^287-S]. 

(a)  Cro.  Jacm  199*     Beal  &  Sheppardy  and  post. 

(b)  See  ante,  [105].  &  post.  cb.  ?•  [394-5]. 
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joint-teiiaDts« 
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The  bailiff  who  is  only  a  pernor  of  the 
profits  and  no  tenant,  needs  no  admittance(c). 
Nor  shall  a  guardian,  as  such,  however  ap- 
pointed, he  admitted  himself;  bat  the  infani 
by  such  his  guardian:  The  infant,  and  not 
his  guardian,  being  tenant  to  the  lord. 

If  there  are  several  joint-tenants  who  have 
been  admitted,  and  one  die,  the  survivors 
continue  in  of  their  former  admittance:  no 
new  admittance  can  be  necessary  as  there  is 
no  new  tenancy  created  ((/). 


Copnrcenera 
an<!  *enaatB 
10  coiumoii. 


Widow,  ftc. 


But  it  is  otherwise  with  respect  to  copar- 
ceners and  tenants  in  common;  for  they 
transmit  several  estates;  and  the  person 
taking  from  them  will  be  iu  of  a  new 
seisin  (e). 

A  widow  taking  her  freebench,  or  an  hus- 
band his  curtesy,  or  on  surviving  his  wife 
who  was  a  termor  for  years,  are  said  to  con- 
tinue the  seisin  of  the  deceased,  and,  there- 


(c)  Co.  Copyh  8.  56.  Tr.  128. 

(</)  Co.  Copyh.  8.  56.^  TV.  130.  Kitch.  122.  a. 

(e)  Co.  Copyh.  uhi  sup.  Calth.  64.  undpost.  [298.] 
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fore,  torequire  no  new  admission;  though 
some  assert  it  to  be  dependent  upon  cus- 
tom {/). 

t 

As  the  teqant.  could  not  marry  without 
the  consent  of  the  lord,  he  could  not,  by 
reason  of  such  marriage,  introduce  a  person  [  ^73  ] 
into  the  tenancy  but  by  the  lord's  approba- 
tion. If  the,  lord  approved  of  the  individual 
it  was  a  direct  acceptance  of  such  person 
into  his  allegiance,  family*  or  tenancy.  No 
iiirther  admission  could  have  been  requi* 
site:  he  had  already  accepted  the  person  as 
worthy  of  his  confidence,  and  as  entitled  to 
bis  protection. 

On  the  marriage'of  a  feme  copyholder,  the 
husband  becomes  entitled  to  the  possession 
of  the  lands, — to  receive  the  rents  and  pro- 
fits ;  and  if  she  took  by  descent  he  may  even 
enter  before  admittance  (g-).  He  too  must 
return  the  services  to  the  lord  (A) :  and  it  is 


(/)  See  |>o</.  ch.  7<  p*  [^99]*  and  the  books  there 
cited. 

(;)  See  Waih,  on  Desc.  53-4.  Not.  and  the  books 
there  cited. 

(k)  Calth.  5i.  Cro.  EUz.  149.    Hedd  v.  Chalener. 
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the  husband  and  not  the  wife,  who  is  to  do 
suit  and  appear  upon  the  hoaiage  in  court  (i). 
With  respect  to  freeholds,  the  husband  be- 
fore issue  harl,  did  homage  together  with 
the  wife;  though  he  only  repeated  the 
words:  yet,  after  having;  issue,  he  did  ho- 
mage alone  (ArV  But  as  to  copyholds,  the 
having  issue  does  not,  generally' speaking, 
seem  essential  to  curtesy.  Without  a  spe- 
cial custom,  copyholds  are  not  subject  to 
curtesy  at  all;  or,  in  other  words,  the  bus- 
band  is  not  entitled  to  them  after  the  death 
[  974  ]  of  the  wife.  And  in  alleging  such  custom 
when  it  does  exist,  the  having  issue  is  sel- 
dom lain  as  a  requisite  (/).  In  such  cases, 
therefore,  he  is  as  much  fixed  in  the  te- 
nancy before  issue,  as  much  initiated^  as  the 
free-tenant   would    have  been  afterwards. 


(t)  See  Cro,  Eliz»  ubi  sup.      And  this  it  the  moat 
practice. 

(Ac)  See  Co.  Lilt.  ^6.  a.  and  2  BL  Comm.  126.  cb*  8. 
and  see  F.  N.  B.  957.  F.  &  Notes  {b). 

(/)  In  a  great  number  of  manors  the  custom 
runs,  generally,  that  the  husband  surviving  the  wife 
shall  have  her  lands,  &c.  In  other,  and  chiefly  more 
modern*  custumals,  it  is  expressly  said,  tl^at  he  sbaU 
hare  them  <<  whether  issue  or  no  issue.'* 
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• 

The  free^tenant  after  issue  had,  became  one 
of  the  pares  curiis  and  did  homage  solely  to 
the  lord.  The  copyholder,  without  issue 
bad,  became  immediatt  iy  enabled  to  sit  oa 
the  homage  of  the  court,  as,  it  should  seem, 
did  the  free-tenant  also.  Btu,  during  the 
life  of  the  wife,  he  sat  there,  in  the  latter 
case,  for  her,  or  in  her  right*;  but  after- 
wards, in  case  he  was  to  retain  the  lands- 
during  his  life,  he  sat  there  in  bis  own. 
Hence  bis  estate  was  properly  called  hrs 
freebench,  denoting  ,his  capacity  of  sitting 
on  the  bench  of  homagers.  Hence,  for  the 
same  reason,  the  estate  of  the  widow  is  still 
so  denominated ; — and  hence  also  the  term 
"  benchers,"  or  "  free-benchers,'*  is  used  in 
many  manors,  in  custumals  and  ancient 
rolls,  for  suitors  or  homagers. 

If  the  husband  was  a  copyholder  in  his 
own  right,  he,  of  course,  did  suit ;  but  when 
he  died,  his  wife  became  entitled  by  custom 
to  retain  the  lands,  and  then  she  sat  on  the     [  275  ] 


*  In  aqcieot  rolls  the  entries  frequently  express  that 

%  person  saf  on  the  homage  iu  right  of  his  wife. 

Hamagiu.  Ric.  Wood,        tit  Jure  Uxor, ) 

^  Jur. 


Stephus  Fox,     in  Jure 


Uxor,  ^ 
Uxor.  S 
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homage  (m) ;  then  she  became  a  bencher  and 
did  suit. — If  the  wife  had  a  term  for  yeara 
in  a  copyhold,  the  husband  became  entitled 
to  it  on  her  death  by  a  kind  of  survivorship, 
as  in  the  case  of  real  chattels. at  common 
law  (ft). 

In  these  cases,  therefore,  the  necessity  or 

4 

Utility  of  an  admittance  of  the  husband  on 
the  death  of  the  wife,  or  of  the  wife  on  the 
death  of  the  husband,  seems  utterly  pre- 
cluded. The  lord,  by  consenting  to  the 
marriage,  knew  of,  and  accepted,  the  piersoo 
so  married  to  his  tenant,  as  one  of  his  own 
people.  Such  marriage,  and  cohabitation 
on  the  particular  lands  within  the  manor 
(for  copyholders  were  rustics  and  employed 
in  husbandry,)  were  of  sufficient  iiotoriety 
and  publicity  as  to  the  other  tenants.    Add 


(ffi)  For  a  woman  may  Bit  upon  the  homage  in  a  cus- 
tomary court,  or  even  in  a  court  baron  to  present,  &c. 
But  she  shall  not  sit  in  the  latter  cou.rt  as  a  judge  to  tiy 
issues,  &c.  See  2  Inst.  1 19.  and  Watk.  No.  clxviii. 
to  GUb.  Ten,  475.  See  also  Mirr,  cap,  5.  sect  2*  and 
Watk.  N.  X.  to  Uilb.  Ten,  357.  * 

(11)  See  Hauchetrs  case.  Dyer,  851.  a.  pL  90,  &c. 
post.  ch.  7.  [300]. 
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to  this,  that  a  fine  being  mostly  paid  on 
marriage  it  would  have  been  unreasonable 
for  the  lord  to  exact  another  in  consequence 
of  a  new  admission  (o).  In  all  points  there 
was  no  necessity  or  reason  for  an  admit- 
tance of  the  one  on  the  death  of  the  other. 
The  survivor  was  alreadv  known  to  the  lord  [  276  ] 
and  approved  of  by  him ;  and  the  legitimacy 
of  the  possession  was  equally  notorious  to 
the  tenants  of  the  manor. 

m 

Again ;    though  a  copyhold   be  limited  Pariiciriar 
to  several  persons  successively  by  way  of  remaiadert. 
remainder,  the  admittance  of  jth£^rticylar_^ 
tenant  will  bejfiejiclinittance  of  all ;  though 
lie  Be  only  tenant  for  years :    for  the  parti- 
cular limitation  and  remainders  over,  furm 
but  one  estate  at  law(/;).     The  seisin  ex- 
tends to  the  remotest  remainder-man  ;  and 
those  in  remainder  may  surrender  their  por- 
tions (9),  or  enter  when  their  estate  falls  into 


(o)  Litt.  8. 174.  &  209.     Co.  Litt.  117.  b.  139.  b. 

( p)  4  Co.  23.  a.  1  Vent,  26o.  Batmore  &  Graves. 
I  Mod.  102.  120.  S.  C.  2  Lev.  107,  &c.  &c.  See  po$i. 
ch.  7.  Of  Finea,  p.  [296]. 

(9)  Cro.  EHz.  504.  Gyppen  &  Bunney.  3  Leon. 
239.  Butler  &  Lightfoot.  4  Ibid,  111.  Hegger & 
Felston.     Cro.  Jac.  31.    Auncelme  v.  Auncelme. 
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Re  version. 


[  977  ] 

Siirrrnd^rfo 
of  A  rtJin-rn- 
der  or  rever- 
«ioa. 
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possession,  though  they  never  were  admitted 
personally  themselves*. 

A  reversioner  also  may  surrender  (r)  dur- 
ins:  the  existence  of  the  particular  estate; 
or,  it*  the  particular  estate  determine,  he 
shall  be  in  statu  quo  prius[f);  for  a  rever- 
sioner continues  iu  of  his  original  seisin. 

But  if  the  particular  tenant,  remainder- 
man, or  reversioner,  surrender  to  tLe  use  of 
another,  or  die  and  the  estate  descend,  the 
surrenderee  or  tlie  heir  must  be  admitted; 


*  If  the  admission  of  the  particular  tenant  wat  not 
that  of  the  reiual:i<ifr-niaii,  ho  as  to  vest  the  remaioden, 
the  reroaiiicferR  would  he  contingent  till  the  actual  ad- 
missTon  of  the  rfmainder  man*  which  would  oot  be  till 
qfier  the  He^ermi  lutioti  of  the  particular  estate,  fie^ 
sideitt  the  Te.naiuder  man  would  not  be  in  the  teoancj, 
and  coiisi  {ueutly  the  K»r<l  could  not  enforce  tht*  admis- 
sion of  the  heir  oi  mwU  n  niainder-mant  nor  conse- 
quent ly  rluim  a  Hne,  isf-e  )  AJod  2il.  King  v.  DUIU' 
tun^)  no  (ouid  the  remainder-man  alien.  Qu.  If  the 
]o>H  adiifit  Che  rt-mai  :der-man  nithnut  admitting  the 
p  I"  icu  ar  tenant, — wiiether  it  would  oot  be  au  admi^ 
tioM  '     '  iin  uUo  ? 

(/,   Sep  aute^  ch.  3.  p.  [o8]. 

(*j  9  Co.  107.  a.  ' 
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for    the  original    seisin  cannot  extend   to 
them  {i). 

So,  if  a  copyhold  be  surrendered  to  the  Joint-tc- 
use  of  two  or  ooore  persons.jointly,  the' ad- 
mission of  one  of  them  will  be  the  admission 
of  all;  as  they  all  compose  but  one  ietumt 
to  the  lord  (ti). 

Each  being  seized  per  mie  el  per  tout^ 
either  of  them  may  release  to  his  compa- 
nions,  and  no  further  admission  of  them 
will  be  requisite  ;  as  the  tenancy  would  not 
be  altered  by  'the  secession  of  the  indivi- 
dual (10). 

So,  if  one  die,  the  others  take  his  share, 
and  continue  in  on  the  Original  admis- 
sion (jt). 


(I)  Fitz.  Recov.  en  Value^  1 3.  and  see  Watk.  Giib^ 
Ten.  No.  Ixxvii.  p.  417-  and  p<>*f'  <^b.  7.   Of  Fines,  p. 

[«97]. 

(u)  Co.  Copyh.n.B5.  Tr.  82.  Kitrh.  13^.  a.  2  JFils. 
162.     Roe  ▼.  HutiOH.  and  post.  ch.  7.  p.  [^98]. 

Iw)  Winch.  3.  fVase  &  Pretljf.  Watk.  No.  Ixix.  to 
Gilb.  Ten.  41 1.  Co.  Cayyh.  35,  Tr.  p.  84.  HetUy^  150. 
in  Moriimore*t  case. 

{x)  Miiek.  \2%.  a. 
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Coparceaen.  And  as  Several  coparceners  are  but  ooe 
tenant  (y),  one  admission  wiH  suffice  for  all 
of  them. 

[  S78  ]  There  is,  indeed,  a  dictum  of  Lord  fen- 
if  on  to  the  contrary,  in  the  case  of  Doe  d. 
Tarrant  v.  Hellitr  (z),  that,  though  oae 
joint-tenant  fills  the  tenancy,  it  is  not  so  as 
to  coparceners :  yet  if  this  be  law,  it  would, 
I  apprehend,  be  no  small  difficulty  to  recoo- 
cile  it  witti  former  deciaions(a). 

In  many  manors,  ♦  in  various  parts  of 
the  kingdom,  particularly  in  Suffolk  and 
Essex^  it  is  usual,  to  admit  coparceners  toge- 
ther and  to  take  single  fees.      And  in  Ali^ 


(y)  Vide  Brit.  cap.  1 1 9.  f.  270.  b.  FleU^lUKe. 
c.  U  8.  17.  Liu,  8.  ^41.  Co.  Liu.  67.  a.  &c.  1 63.  K 
&c.  3  Leon.  \3.  Ca.  30.  Bro.  Coparcener§^  3.  Sitt. 
Hibem.    \  4  Hen.  9.    2  P.  fTmt.  6 1 4,  &c.  &c. 

{z)  3  Dnmf  Jf  East,  1 65. 

[a]  Sf^ethe  books  before  cited  in  (y),  and  thesccmid 
resolution  in  the  case  of  Morrit  it  al.  v.  Prince.  Cn. 
Car.  5-2 1 .  Et  vide  Liber  Assisarum,  909.  b.  PttScL  S4» 
Ed.  3.  pi.  13.  Coparceners  join  in  avowry,  ejectaent, 
&c.  I  Id.  Raym.  64.  Hodman  v.  Bates,  &  7«6. 
Boner  v.  Junor. 

•  See  Appendix,  No.  III.  Cu$Hm$  of  WeatdaU. 
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son's  case  [b)  the  Lord  Chancellor  decreed 
that  a  surrender  should  be  made  from  a  trus- 
tee to  two  daughters,  who  jvere  heiresses  to 
the  premises ;  and  that  they  should  be  ad- 
milted  as  coparceners. 

Coparceners  may,  indeed,  be  admitted  se- 
*verally,  and  this  is  frequently  done.  And 
the  reason  for  so  doing  is  obvious,  as  to  the 
steward,  since  it  multiplies  his  fees.  The 
fine,  indeed,  would  be  the  same,  whether 
they  were  admitted  together  or  separately  ; 
since,  if  they  were  admitted  separately,  the 
single  fine  would  only  be  apportioned;  but 
the  fees  would  be  encreased  according  to  [  279  ] 
the  number  of  persons  admitted  (c). 

If  coparceners  are  admitted  together,  it 
should  seem  that  they  may  release  to  each 
other;  as  coparceners  may  release  at  com- 
mon law  {d) :  and,  if  so,  no  further  admis- 
sion can  be  necessary  any  more  than  in  the 


{b)  6  Mod.  62. 

(c)  And,  what  is  of  consideration,  the  stamps  would 
now  be  multiplied  on  such  separate  admissions.  See 
Stat. 37  Geo.  3.  cap.  90.  h.  II  &  12. 

{d)  Co.  lAtt. 27S.h.  Giib.  Ten. 79. 
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case  of  joiDt-tenants.  For  a  release  of  a 
copyhold  can  only  be  pood  to  those  who  are 
already  iu  the  tenancy  (e). 

But,  though  coparceners  take  but  one 
estate,  they  iransmii  several  to  their  heirs; 
and,  therefor^,  it'  one  die,  the  others,  or  the 
heirs  of  the  deceased,  must  be  admitted  to 
the  portion  which  so  devolves  (/) :  a  far- 
iioii^  if  one  coparcener  surrenders  to  a 
stranirer,  such  stranger  must  be  admitted; 
since  he  cannot  possibly  be  supposed  in  of 
the  original  seisin.  And  so  also  if  ooe  co- 
parcener Hurrender  to  the  use  of  the  others, 
(as  she  may  do*  as  one  might  have  enfeoffed 
the  others  at  common  law)  (^),  the  others 
C  ^80  1  must  be  admitted  to  the  portion  so  surren- 
dered: for  of  that  portion  they  would  be  in 
by  the  coparcener  so  surrendering,  and  not 
by  their  common  ancestor,  and,  therefore,  of 
a  new  seisin. 


[e)  f  Lam.  103.  IFii^f/bnf « case.  Gii6.  300.  Sll. 
and  poit.  ch.  7-  Of  Ftiws,  p.  [293]. 

(/I  Co,  Copyk.  8.  56.  Tr.  130.  Ca/lA.64.  WM, 
No.  clxxiv.  to  GHb.  Ten.  47S. 

{g)  See  GUb.  Ten,  79. 
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But  tenants  in  common  takine  several  Teawiuia 

^  commoii. 

estates,  they  must  be  severally  admitted: 
here  being  not  only  a  plurality  of  persons 
but  of  tenants  also,  as  the  terms  imply  (A). 
And,  consequently,  if  one  tenant  in  com- 
mon surrender  to  another,  or  die,  the  sur- 
renderee,  or  the  heir,  must  be  tegularly  ad- 
mitted (t). 

If  a  copyholder  surrender  his  copyhold  to  Lord, 
the  use  of  the  lord,  the  interest  of  the  copy- 
bold  will  be  sufficiently  vested  in  the  lord 
immediately  upon  the  surrender  without 
any  other  act  done;  for  the  lord  cannot  ad- 
mit himself  (Ar). 

Admission  is  an  initiation  into  the  le« 
nancy ^  is  an  acceptance  of  a  tenant;  and  at 
the  same  time  investing  the  person  admit- 
ted with  the  corporal  possession  of  the  lands. 


(A)  See  1  P.  FFm.  31.  1  Lord  Raym.  631.  [6  Eait, 
47i.  Aur€€  r.  /Scic/f.]     And  jpo$U  p.  [304]. 

(t)  Co.  Copyh.  8.  ^.  Tr.  130. 

{k)  See  Co.  CopyL  ••  38.  Tr.  85.  and  Suppl.  ••  1. 
p.  145.  and  see  1  P.  Wm$.  17*  Lex  Custumaria,  i09. 
ch.  13. 

£  B 
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Hence  then  is  the  lord  incapable  of  admis- 
sion. He  cannot  be  a  tenant:  be  caDoot 
'bold  of  himself:  nemo  poUU.  esse  ienens  el 
domi$ius  was  the  maTxim  of  early  days:  and 
[  981  ]  as  to  the  transfer  of  the  corporal  posseasion 
of  the  lands,  it  was  accomplished  by  the  de* 
livery  of  the  rod  as  a  relinquishment  of  the 
seisin. 

Thelofdia  In  admitting  a  tenant,  the  lord  is  merely 
onh  uTm^*  an  instrument;  whether  the  admittance  be 
strumeDt.       qu  a  Voluntary  grant,  a  surrender,  or  descent. 

If  a  copyhold  escheat  to  the  lord,  he 
may  demise  it  by  copy  again ;  but  tbe  de- 
mise of  it  by  copy  again  is  entirely  depend- 
ent upon  his  own  inclination.  He  may 
keep  it  in  his  own  hands  as  long  as  he 
pleases*;  or  he  may,  if  he  chooses  to  do  ao, 
absolutely,  change  its  nature  and  turn  it  into 
frank-fee.  But  though  the  grant  of  such 
land  by  copy  is  dependent  upon  his  will, 
the  admittance  upon  such  grant  is  wholly 
regulated  by  the  custom.  By  the  grant  the 
lord  has  signified  his  choice,  Md  bis  option 


"••^■"'•— ■■••■■■^— ^.•••^-^•i^""*^i^"«."i*«^ 


♦  Sec  okUs,  p.  [37j. 
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ceases,  when  the. custom  immediately  at-^ 
tacrhes  and  imperiously*prescribes  theform« 
He  becomes  a  mere  instrument ;  he  cannot 
vary  the  tenure  or  estate,  the  rents  or  sef- 
vices.     If  the  custom  warrant  an  estate  </u- 
ranie  viduitate^t  and  the  lord  admit  for  lifci'   ' 
it  will  not  be  obligatory  on  his  soccessor: 
if  he  reserve  ten  shillings  where  the  usual    ' 
rent  was  twenty,  it  will  not, be  good.     And  • 
indeed  the  law  is  very  strict  in  this  point  of 
reservation;  for  though  the  ancient  accus- 
totnable  rent  be  reserved  according  to  the 
quantity,  yet  if  the  quality  of  the  rent  be 
altered,  the  heir  may  avoid  this  grant.     For 
if  the  ancient  rent  from  time  to  timp  had 
been  twenty  shillings  in  gold,  and  the  lord.    [  S83  j 
reserve  it  in  silver,  this  variance  of  the  qua^ 
lity  of  the  rent  is  in  force  to  destroy  the 
grant:  so  if  the  ancient  rent  has  been  ac* 
customably.paid  at  four  feasts' in  the  year, 
and  the  lord  reserve  it  at  two  feasts*.     So,  if 
two  copyholds  escheat  to  the  lord,  the  one 
•of  which    has   been    usually  demised   for 
twenty  shillings  rent^  the  other  for  ten  shil- 
lings xent,  aflid  he  grant  them  both  by  one 


^tttt^^^f^t^^^m^mm^m^m^ 


♦  See  Cro.  Car.  16.  Cook  v.  Ycufigtr. 
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copy  for  one  rent  of  thirty  shillings;  this  is 
not  good :  and  so  if  ^  copyhold  of  .three  acres  * 
escheat;  which  has  ever  been  granted  for 
three  shillings  rent,  and  the  lord  grant  ooe 
.  acre,  and  reserve  pro  rata  one  shilling  rent, 
the  true  and  ancient  rent  will  not  be  re- 
served  (/).■ 

In  admittance  on  a  descent  or  surrender  . 
the  lord  is  also  a  mere  instrument.  In  the 
latter  case,  he  has  only  a  power  or  authority 
to  admit  according  to  the  surrender.  He 
cannot  vary  the  estate  limited  by  the  sur- 
renderor, or  grant  it  to  a  person  whom  the 
surrenderor  has  not  designated.  If  he  admit 
otherwise,  however  such  his  act  may  bind 
*  himself,  it  will  be  by  no  means  obligatory  on 
others*.  If  a  surrender  be  to  the  use  of  A. 
and  the  lord  admit  B.  such  admittance  will 
be  without  warrant,  and,  therefore,  void; 
and  the  lord  may,  notwithstanding  such  ad- 
mittance, grant  admittance  again  to  A.     If        . 


(/)  Cor  Copyh.  8.  41.  3  bl  CcMMm.'S/O.  ch.  32.  and 
ofUtf,  ch.  3.  Of  Grants,  p.  [4S]. 

*  [As  to  admission  under  an  erroneous  or  mistaken 
claim*  see  7  East,  186.  Zoueh  V.Forse;  and  swpr, 
p.  [24].  ] 
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■  fl 

he  admit  A.  and  B.,  A.  shall  take  the  t  %3  ^ 
whole ;  and  the  admission  of  B.  shall  have 
no  operation.  If  the  surrender  had  been  to 
A.  for  life,  and  the  lord  admit  him  in  fee,  A. 
would  only  take  for  life  agreeably  to  the 
surrender.  If  tiie  surrender  bad  been  to  A, 
absolutely,  and  the  lord  admit  him  on  con* 
dition  \  or  if  the  surrender  had  been  on  con-' 
dition,  and'  the  lord  admit  him  absolutely  ; 
the  surrender  shall  control*  the  admiS'*^ 
sion  (m). 

■ 

On  admittance  on  a  descent,  the 'person  Tfieiurreu- 
admitted  is  in  by  his  ancestor  (w),-and  on  a  theiurren-  ^ 
surrender  by  the  surrenderor  (o);  aiid  not  ^^^^^' 
by  the  lord ;  and,  therefore,  he  shall  be  pa- 
TamojujjLJtlie  lord's  charges  (/>).      And,  in 
like  manner,  he  who  is  admitted  on  a  grant, 
[  is,  on  such  admittance,  in  by  the  custom  ; 


«  0 


,  '^   ■      ■■      ^   ■ 


(m)  4  Cok  28.  b.    Co.  Copyh.  s.  41.    3  Burr.  1543. 
BoddUyv.  LeppingweU.    4/&id.  19^1.  Raed.Noden  .   . 
y,  Griffiths. 

(n\  See  4  Co.  S2.  b.  BrotBJiCf  case. 

(o)  See  antey  ch.  3.  p.  [106]. 

(f>)  Co.  CopyA.  8.41.  Tr.' 9  r. 
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and  therefore,  not  subject  to  any  charges  or 
incumbrances  of  the  lord  (q): 

Reiaiion.  .  And  as  the  surrenderee  is  thus,  on  admis- 
sion, in  by  the  surrenderor,  so  such  admis- 
[  ^^  ]  sion  shall  relate  to  such  surrender  and  operate 
as  from  its  date.  Hence  the  mesne  acts  of 
the  former  are  avoided,  and  those  of  the 
latter  confirmed.  Hence  the  interests  de- 
rivable-out  of  the  estate  of  the  surrenderor 
are  defeated,  and  attach  to  that  of  the  sur- 
renderee (r). 


iq)  A  Co.  6d.  Swayne*4  C9st.      Watk.  N.  Ixxxri.  to 
GtA.  Ttn.  p.  430.  and  ante^  ch.9.  OfQrmts,  p.  [45]. 
(r)  See  further,  mtte^ch*  S.  p«  [103]. 


CHAP.  VII. 


OF   FINES. 

[  585  ] 

FiNfis    payable  to  the  lord  by  the  copy-  Finwdivided 

^  '^  .  .  •'  ^'^     into  three 

holder  may  be  divided  into  three  classes;  classes, 
the  first  class  being  due  on  the  change  of  the 
ford,  the  second  on  the  change  of  the  te- 
nant, and  the  third  for  license  to  empower 
the  tenant  to  do  certain  acts,  as  to  de- 
mise, &c. 

When  the  fine  is  due  on  the  change  of  jy***^?  **"^  **" 

^  the  change  ot 

the  lord,  such  change  must  be  by  the  act  of  the  lord. 
God,  and  not  in  consequence  of  any  act  of  p.  c.  201.' 
the   party.       It  can,  therefore,     be    only  ^X'.*"^^ 
claimed  on  the  death  of  the  lord.     Should 
even  a  custom  be  alleged  for  its  payment  in 
cases  in  which  the  change  was  by  reason  of 
the  lord's  own  act,  such  custom  would  not 
be  supportable :  as  otherwise  the  lords  might 
alien  at  pleasure,  and  so  the  tenants  ^^  be  ' 
oppressed  by  multitude  of  fines  («).^' 

^■^— ^^^^I^M  ^11        [■^1^1<^W^P1—   I    IM         I      I     ■■■■!■        I        I         ■  I  ■!         11  1— — ^— ^ 

I*)  Co.  Liu.  59.  b. 
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[«86] 

Due  on  the 
change  of 
the  tenant. 
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But  where  the  fine  is  claimed  only  on 
death,  any  lord  who  has  a  right  to  admit, 
has  a  right  also  to  such  fine  on  the  death  of 
his  predecessor ;  whether  he  be  tenant  for 
life  only,  or  by  the  curtesy,  or  the  like  (l). 

When  the  fine  is  due  on  the  change  of 
the  tenant,  it  matters  not  whether  that 
change  be  effected  by  the  act  of  God  or  by. 
the  tenant's  own  act  (d).  Whenever  the 
tenancy  is .  changed  there  a  fine  is  payable. 
Should  the  tenant  be  compelled  to  pay  a 
fine  by  reason  of  any  act  *  of  the  lord,  he 
would,  as  we  have  seen,  be  subject  to  much 
.oppression;  but  .where  it  is  the  conse- 
quence of  his  own  tfct,  he  is  left  to  his  own 
discretion. 


Defined. 


A  fine,  therefore,  of  this  second  class, 
may  be  thus  defined : — -^^  A  sum  of  money 
payable  by  custom  to  the  lord,  on  the  ad- 
mission of  every' tenant,  .for  each  tenement 
to  which  he  is  so  admitted/' 


{t)  1.  Strange,  654.  Duke  of  Somerset  v.  France 
kal. 

(u)  See  Co.  JU^t.  59.  b.  Kiteh.  199.  a.  I  Burr.  906. 
Earl  of  Bath  y.  Abney* 
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Firsify.iheny^it  is  ''payable  hyeuUam:''  \^^^:^^^ 
For  where  there  is  no  custom  there  shall  be 
no  fine.     Thus,  in  many  manors  it  is  not 
customary  to  pay  any  fine  on  the  admit- 
tance  of  a  person  taking  by  descent  {w). 

S^amdfy,  it  is  payable  **  on  admission.''  T^n  uimti- 
''  For  the  admittance  is  the  cause  of  the  teD«it. 
fine."     Hence  no  fine  can  be  due  till,  thp 
tenant  be  actually    admitted  (jc);    and,   of     [  ft87  ] 
consequence,  the  lord  or  steward  cannot  re* 
fuse  admission  till  the  fine  be  paid  :  nor  is  it 
any  ways  necessary  that  the  person  .praying 
to  be    admitted    should   tender   the    fine,     " 
t*bough  the  fine  on  admission  be  certain; 
notwithstahding  it  is*  otherwise  laid  dowd 


(ic)  See  3  Dumf.  Sf  East^  l6^'  Doe  d.  Tarrant  Sf^ 
ai.  V.  ileliier  ^  al.  Kitch.  103^  b.  and  Douf^l.  19,6.  in 
Not.  1  Freem.  4Q6.  pi.  670. 

(jr)  In  some  manors  there  are  fines  due  for  licence  to 
aliene;  such  fines,  therefore,'  must  necessarily  precede 
admittance,  if  admittance  be  necessary.  These  are  ex- 
pressly excepted  in  the  act  of  CharUi  the  Second  for' 
abolishing  the  feudal  incidents.  But  they  are  wholly 
different  from  those  fines  of  copyholders  which  are 
spoken  of  in  the  text.  They  fall  within  the  third  class 
of  our  division  of  fines ;  and  will  be  noticed  at  the  end 
of  this  chapter. 
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in  some  of  the  books  (y).  For  it  would  be 
absurd  to  tender  it  h^ort  it  became  due; 
and  it  would  not  become  due  till  the  ad« 
mittance  of  the  tenant  (z). 

And,  consequently,  where  there  is  no 
necessity  for  an  admittance,  no  fine  can  be 
claimed. 


Not  fmynbte 
by  rcver- 
•ioDer  OB  re- 
eolrjforcon- 
ditioo  bro- 
ken, or  On 
'deterniina- 
tiou  of  ao 
estate  for  • 
life,  ftc. 

[  288  ] 


As  where  a  person  surrenders  on  condi-* 
tion,  or  for  a  less  estate  than  be  has  himself 
in  the  premises,  so  that  the  reversion  con< 
tinues  in  him,  ^nd  the  cohdition  be  broken 
or  fulfilled  (as  the  case  may  be),  or  the  par* 
ticular  estate  determine,  he  shall  be  in  tiaUi 
quoprius;  aiid  so  no  new  admittance  can 


iy)  MooftCj  623.  Ca.  S5I.  Daiion  k  Hammond.  Cro, 
Eliz.  779-  S.  C.  but  note  the  same  case  is  reported  by 
Coke  (4  Rep.  2S.  A.)  who  says  it  was  adjudged  other- 
wise. 

(z)  4  Co.  38.  a.  Hohart  &  Hammond^  which  cites 
Sanders  case,  and  Bacon  &  Ftaiman^  as  so  adjudged. 
1  Roll.  Abr.  507.  Copyh.  D.  pL  2.  9  Dumford  ^ 
East,  485.  7%e  King  v.  the  Lord  of  the  Manor  0/ 
Hendon  ;  ai^d  I  East,  6s^.  Graham  v.  Sime.  3  Burr. ' 
1543.  p.  fVilmot  J.  in  Baddeley  v.  Leppingwell;  and 
see  Kitch.  122.  a*    [And  supr.  p.  [263].  ] 
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be  requisite,  and,  consequently,  no  fine  can 
be  due  (a)« 

But  if  the  original  copyholder  convey  ^'^v*^^*- 

o  rj  J    grantee  of 

the  reversion  to  a  stranger,  such  stranger  iuchrcTcr- 
cannot  enter  before  his  admission:    For  be- 

4 

fore  his  admission  he  is  jiot  tenant  to  the 
lord.  Such  reversion  lies  in  tenure;  and 
the  reversioner  cannot  place  another  in  the 
tenancy  without  the  lord's  consent:  be 
can,  therefore,  only  pass  his  reversion  by 
aurrender^  on  which  an  admission  would 
be  requisite;,  and,  consequently,  a  fine 
.    would  be  due  (6). 

It  was  said  hy  Lard Mansfieidj  \n  the  case  Surrenderor 
of  Roe  d.   Noden  v.  Gti^ffUh,  according  to  crta?^*° 
.    Sir  James  Burrow^  that  if  a  copyholder  in  . 
fee  (to  which  estate  he  had  been  regular)y 
admitted)  surrender  to  the  usfe  of  himself  for 
life  or  in  tail,  with  remainders  over,  and  the 


.  («)  9  Co.  107.  a.  1  Leon.  174.  BuUeyn  &  Grant. 
Cro.  Elh.  148.  S.C.  KUcL  123.  a.  Caiih.  60.  Co. 
Copyh.  #.56.  TV.  129.  GUb.  Ten.  J8I.  >94.  276. 
See  also  2  Just.  Blackit,  Rep. .  1046. 

(h)  See  GUb.  Ten.  181.  and  Watk.  N.'lxxxiii.  p.  429- 
and  see  Fitzk.  Abr.  Recouv.'  en  value,  13. 
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ultimate  limitation  to  himself  and  his  heirs, 
he  need  not  be  admitted  on  such  surrender; 
[  $89  ]    for   he  was    tenant  already ;     and  conse- 
quently would  not  be  subject  to  a  fine  {ti). 

But  this  position  is  open  to  much  obser- 
vat  ion. 

9 

In  Mr.  Justice  Blackstonei  report  of  the 
same  case  («),  the  admission  of  the  copy- 
holder is  said  to  have  been  cofnpelUd*. 

m 

Besides,  though  the  ultimate  limitation 
was  the  Qld  estate,  it  does  not  follow  that 
the /War  one  was  so^  .  If  a  person  seised  of 

'  freehold  lands  devise' to  his  heir  for  life,  the 
heir  shall  be  in  by  jpur chase;  but  if  he  de- 

.  vise  to  fifty  straog^rs  with  the  ultimate  li- 
mitation to  his  own  right  heirs,  they  would 
be  in  by  descent:  in  the  first  case  the  heir 
would  take  aneto  estate;  an  estate  for  life; 
not  the  estate  in  fee  which  was'in  the  an- 


(d)  See  4  Burr.  1952. 
•    (e]   See  1  BlackBi.  Rep.  605. 

*  No  means  of  compulsion  except  by  custom.    See 
,  tnic,  p.  [237].     •     '  - 


« 
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cestor;  in  the  latter  he  would  take  the  old 
estate :  a  portion  of  that  very  fee. 

■ 

The  particular  estate,  therefore,  taken  by 
the  surrender,  was  not  the  estate  which  the 
tenant  had  before,  as  the  reversion  was.  It 
was  a  new  estate  to  which  he  had  never  been 
admitted.  "?  The  lord/'  indeed,  "  knew 
'  bjs  tenant ;''  but  an  admission  is  not  merely 
.  .an  acceptance  of  a  person  as  a  tenant^  but 
as  a  tenant  of  the  particular  lands. 

■ 

-'    If  a  person  had  been  regularly  admitted  to    [  sdo  ] 
Black  Acrey  and  had  sworn  fealty  to  t/ie  lord^ 

.  and  purchased  White  Acre,  afterwards,  he 
must  have  been  admitted  to  White  Acre 
also(/):  yet  **  the  lord  knew  his  tenant:'* 
be  had  accepted  him  as  a  tenant,  generally^ 
and  had  security  for  his  fidelity.  In' some 
manors*,  indeeil,  he  would  not  pay  a  fine;  *' 
but  he  certainly  ouglit  to  be  admitted 
equally  as  if  he  was  to  pay  one. 


.  (/)  See  Co,  Copyh.  s.  21.  Tr.  I6. 

*  See  .Appendix,  No.  IV,    Customs  of  Thornburff, 
CO.  Gloc.  .     •" 
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In  Burrow  it  is  said  that  the  lord  could 
not  have  compelled  a  new  admission  of  the 
husband,  even  if  the  wife  had  died;  and 
there  could  be  no  admission  of  the  children 
unborn.  But  if  the  wife  had  died  duriog 
the  life  of  the  husband,  it  could  not  have 
made  him  the  more  or  the  leas  a  .tenant. 
*  Had  she  died,  there  were  trustees  to  take  the 
estate :  there  was  a  vested  remainder  in  them 
'     for  preserving  contingent  ones. 

Aeain,  it  i&  there  said,*  ^'  a  person  could  not 
be  admitted  who  was  tenant  before.'^  This 
is  true'  if  we  confine  it  to  the  same  estate. 
He  could  not  be  admitted  to  the  same  estate 
to  which  he  had  beea  already  admitted :  be 
could  not  be  placed  in  a  tenancy  which  be 
already  filled;  or  have  that  seisin  given  him 
which  he  already  had.  *^  ^t  least,"  it  goes 
on,  *^  it  visas  not  requisite  for  Aim;  though 
it  might  have  been  so  for  bis  wife  and  chiU 
[SOI  3  dren.'^  Till  adnaittance,  indeed,  he  would 
continue  tenant;  but  this  would  be  of  his 
'  old  estate^  which  be  had  be/ore  the  making 
of  such  s^rrmder^  and  not  of  the  estate  to  he 
taken  under  its  limitations.       It.  must  be 

« 

upon  Mttfgroupd,' therefore,  that  the  doc* 
trine  is  to  be  supported.    '  The  sivrenderpr 
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•  • 

needs  DO  admission  ;  for  be  is  already  tenant 
to  the  lord,  as  to  the  lands,  with  respect  to 
his  old  estate;  which  must  continue  till 
there  be  an  admittance  under  the  surrender. 
And  the  wife  -need  not  be  admitted  till  the 
estate  comes  into  possession  by  the  bus- 
band's  death.  The  surrender  being  for  a 
good  consideration,  cannot  be  revoked  by 
the  husband,  though  there  be  no  admittance ; 
and  the  lord  is  bound  by  the  acceptance  of 
the  surrender,  and  compellable  to  admit  ac- 
cording to  its  limitations.  The  admittance 
of  the  surrenderor,  therefore,' may  not  be  es- 
sential, as  he  would  continue  tenant  as  to 
bis  old  estate ;  but  it  does  not  appear  clear 
that  the  lord  might  not  call  him  in  by  pro-  ' 
clamation,  and  compel  him  (as  it  is  said  in 
A^.  Justice  Blackeione^s  report  of  the  case,) 
to  be  admitted  under  .pain  of  forfeiture,  to 
that  estate  which  he  is  to  take  under  the  sur-^ 
render.  Where  the  lord  is  compellable  to 
accept  a  surrender,  he  may,  in  his  turn, 
compel  an  admission  as  a  consequence*. 


*  But  quart:  as  it  seems  settled  that  the  lord  has 
no  means  of  cympelling  the  admission  of  a  surrenderee, 
except  by  special  custom.     See  antef  p.  [^37]. 


4ao  FINES. 

I 

m 

He  may,  indeed,  waive  such  admi^ion; 
but  the  waiving  of  such  admission  is  an  ac* 
knowledgment  of  his  right  to  insist  on  it 
if  he  chooses  to  do  so. 

r 

[  ^M  3  As  to  the  fine,  indeed,  qiuch  may  be 
urged.  For  though  a  fine  cannot  be  due 
*  without  an  admission,  an  admission  mavbe 
without  a  fine.  However,  as  a  new  eHaie  is 
limited,  it  should  seem  that  a  fine  would  be 
due ;  though  1  believe  it  i^  seldom  taken  a$ 
to  the  estate  of  the  surrenderor  in  cases  like 
these  *. 

■ 

Not  due  on  s  '  If  a  person  having  a  right  to  a  copyhold, 
^  «^  -  release  to  the  tenant  by  wrong,  no  fine  will 
be  in  consequence  due(^);  as  the  release 
of  a  copyholder  can  operate  only  by  way  of 
extinguishment  (A) ;  and  the  releasee  hav- 
ing' been  already  admitted,  need  not  be  ad- 
mitted again. 


^       *  A  special  custom  that  none  shall  be  taken.     See 

Appendix,  No.  IV.   Customs  of  Thornhury^  co.  Gloc. 

(g)  Co.  LUi.  59.  a.  N.  (2.)     4  Co.  25.  b.    6  Fin. 

Copyh.  (z.  a.)  pi.  9.  and  see  fFatk,  No.  Ixuc.  to  Gilb, 

Ten. 

{h)  See  ofite,  p.  [6],  [279]. 
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So  if  a  copyholder  be  disseised,  dnd  after-  or  recovery 
wards  enter  on  the  disseisor,  or  recover  by  adiMeiiees 
plaint  ip  nature  of  an  assize,  he  will  need 
no  new  admission,  and,  therefore,  shall  pay 
so  fine;    for  he  will  be  in  of  his  old  seisin, 
and  restored  to  his  former  tenancy  (i). 
-,    • . 

In  cases  too  in  which  the  possession  of  —nor  where 

^1        ,  ,  .  .     •  ....      the  fame 

the  deceased  is,  as  it  were,  continued,  as  m  etuteu 
those  of  dower,  &c.  it  seems  no  fine  will  ^^"  "" 
be  payable  as  no  new  admission  will  be  ne- 
cessary :  but  for  this  see  post.  p.  [399]. 

[993] 
•    Thirdly: — A  fine  is  payable  on  the  ad-  Tefumi^ 

mission  ^^ofa  tenant.^*    And  here  we  may 

» 

inquire  who*  comes  within  that  denomina- 
tion at  law.     Now  a  tenant  is  he  who  holds 

m 

of  the  lord  {k) ;  and,  consequently,  there 
can  be  no  tenant  where  there  is  nothing 
held:  and,  therefore, 

« 

A  person  having  ah   equitable  interest  Not  payable 
only,  as,  ^rst^  A  cestui  que  use  or  trust  (for  JuMi.  ^^ 
the  statute  of  uses  does  not  extend  to  copy-  ^^ 


i«dK 


(i)   Co.  Copyh.  i.  56.  Tr.  129. 
[k]  Co.  LtM.a.&b. 

F  F 
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bold8(/),)  cannot  be  a  tenant;  as  an  use  lies 
not  in  tenure (m). 

And,  as  the  feoffee  to  uses  was  the  tenant 
at  common  law(M),  so  here  th^  person  hav- 
ing the  legal  estate  is  tenant  to  the  lord; 
and,  consequently,  where  a  copyhold  is  de- 
vised to  A.  in  trust  for  B.,  A.  must  be  ad- 
mitted; and  on  Am  admission  a  fine  will  be 
due*:   and  if  the  estate  so  devised  be  de* 


(/)  Cro.  Car.  44.  3  Fes.  357. 

(m)  3  Bi,  Comm,  331.  oh.  20.  See  Co.  Capyh.  s.  4i. 
S  Fes.  304.      Jenk.  Cent.  190.    Ca.  9^.     Hard.  496. 

(n)  SteJenk.  Cent.  IQO.  Ca.  92*  2  Ve$.  304.  N.  (1) 
to  Co.  Litt.  37K  h. 

*  The  tnutee  shall  be  sHowed  it  out  of  the  pnofits  of 
the  tnist estate.  SeeJIfoorc,  890.  Rivet^ sense.  Andiaa 
case  lain  before  me*  wherein  A.  de?ised  certain  freehold 
and  copyhold  premises  to  three  trustees  and  their  hein, 
in  trusty  to  pay  the  profits  over  to  B.  for  life,  and  then 
to  coDTey  and  surrender  the  same  to  his  children  in  §ce : 
with  executory  devise  in  fee  to  C.  and  IX  with  execu- 
tory devise  to  the  heirs  of  testator:— Other  property^ 
real  and  personal,  was  devised  to  said  trustees  in  trust, 
•^and  said  trustees  were  executors : — residue  to  s^d 
B.,  C,  and  D.  or  such  of  them  as  should  attain  21»  in 
fee  or  absolutely.  Trustees  were  admitted  to  the  co- 
pyhold, and  paid  fine  and  fees^  which  they  placed  to 
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scenmble,  the  heir  or  representative  of  A.    ■ 
inus(  be  admitted  on  his  death ;  but  on  the 
death  of  ^.  no  admission  would  be  requi- 
site (o). 

[  294] 
Secondly: — If  a  copyholder  covenant  to  CoTenaDt. 

surrender  to  the  use  of  A.:  and  A.j  before 

a  surrender  be  made,  assign  his  interest  to 

B.  and  (hen  the  surrender  be  made  to  the 

use  of  B.  one  fine  only  will  be  due  on  J?/s 

admission ;  as  A.  was  never  tenant  to  the 

l6Fd(/>). 


the  geaeml  account,  and  not  to  that  of  B4  who  was  ea« 
titled  to  the  profits  of  the  copyhold  for  life.  There  waa 
a  clause  in  the  will,  authorizing  trustees  to  reimburse 
themselves  out  of  the  trust  monies  thereby  vested  in 
them,  or  which  should  come  to  their  hands  by  virtue  of 
the  will.  I  was  of  opinion  that  the  trustees  should  re- 
imburse themselves,  as  to  the  fine  and  fees,  out  of  the 
profits  of  the  copyhold  to  which  they  were  admitted. 

(0)  See  Moore,  990,  Rit^fs  case.  1  Ves,  191. 
Ailen  V.  Pouhon.  1  Burr.  206.  Earl  of  Bath  v.  Ab^ 
ney,  1  Vernon,  441.  THnity  College y  Cambridge,  v. 
Browne.  Custom  to  pay  different  fines.  Cro.  Joe* 
671.    [See  further  as  tso  trusts,  supr.  [212].  [«70].  ] 

(p)  2  Dnmf.Sf  East,  484.  The  King  v.  the  Lordof 
the  Manor  ofHendon,  Vide  ante,  p.  [103].  N.  {$)  and 
a  provision  made  for  this  case  in  the  Customs  of  Yetmin*' 
ster  prima,  co.  Dorset,  Appendix,  No.  II. 

FF  2 
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Equity  of  le-  J%irdfy: — So  a  person  having  an  equi^ 
of  redempium  may  dispose  of  it  by  deed  or 
devise  without  a  surrender  (9),  and,  conse- 
quently, no  admission  would  be  necessary, 
and  consequently  no  fine  would  be  due. 
On  forfeiture  or  breach  pf  the  condition,  the 
surrenderee  would  become  the  legal  tenant; 
who  must  thereupon  be  adooiitted  and  pay 
his  fine  (r). 

AuUioriij.  jPoiir/A/y:--^So  a  person  having  an  auihih 

rity  only,  and  not  any  legal  interest  or  estate 
in  the  premises,  is  not  a  tenant;  and,  there- 
fore, needs  no  admission,  and,  consequently, 
shall  pay  no  fine:  as  if  ^^  /  order  and  direct* 
my  executors  to  $eU{s). 


{q)  1  Atk.  3S8,  390.    9  Aik.M.  3  Atk.  76-    1  Bra. 
C^am*  Cos.  480.  Maenamara  t.  James f  &c, 

(r)  GiW.Ten.976.   See  9  Km.  302,  &^.    FmccTt. 
Umtker.    2  Fimi.  367*    Tredw^iy  y.  Fotkerley. 

.  (j)  Cr:  Jae.  199*  Beal  &  Shepherd.  Godb.  4lS. 
€a.  57.  «  WUm.  400.  Holder  d.  SuUUrd  v.  PreHmu 
Such  an  aathority  good  against  the  loid  by  eacbeat 
8  Co.  53.  a.  But  it  teems  that  the  lord  may  compel 
the  heir  of  ihe  teetaior  to  be  admkted  for  the  kUerme- 
diate  ettvte;  as  the  fee  will  descend  to  the  heir  tiU  sak, 
aadconseqaently  the  lord  be  entitled  to  a  fine  on  sodi 
heir't  admission.    (Note,  this  was  suggested  to  me  bf 
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I 

Commissioners  of  bankrupt  have  an  au-  Awignment 

...  .  ,        ,  ofbaDkrupt's 

tbority  given  them  by  the  statute,  to  convey  ettaie. 
the  copyholds  of  the  bankrupt  by  deed  in-     [  895  ] 
dented  and  enrolled;    but  the  person   to  p'h^iju^of^ 
whom  they  are  conveyed  is,  by  the  express  coiicciorf  of 
provision  of  the  act  J3  Ettz.  c.  7.  s.  3.  to  43  Geo.  s.  c. 

99   wet*  52. 

pay  or  compound  for  the  accustomed  fines. 
If  the  commissioners,  therefore,  convey  to 


Mr.  Butler.)  If  the  sale  does  not  actually  take  place 
till  after  the  third  proclamation,  the  lord  may  seize; 
bnt  it  should  seem  only  qwrnsque^  {see  ante^  [234].  and 
V.  2.  p.  [97].)  and  if  he  can  only  seize  quou$que^  the  ven- 
dee may  insist  on  admittance,  and  the  lord  must  be 
contented  with  the  intermediate  possession,  as  no  fine 
can  he  due  from  the  heir  wheti  the  heir  was  never  ad- 
mined  ;  and  surely  no  heir  would  claim  on  such  terms. 
■See  1  Wih,  400-«i.  Lord  C.  J.  Wilmot  saj-s,  in  Hoi-- 
der  Ex,  dem,  Sulyard  tr.  Preston^  (2  Wilson^  200.)  in  ft 
case  of  direction  to  sell,  similar  to  the  present,  *'  that 
the  lord  has  a  right  to  call  ou  the  heir  to  be  admitted, 
who  has  clearly  the  estate  in  him.  If  he  does  not  come 
in  the  proper  time,  the  lord  may,  by  the  special  custom 
of  some  manors,  seize  the  estate  as  fDrfeited ;  and  by 
the  general  law  of  copyholds  quovsquef  upon  the  prin- 
ciple of  laches  in  the  party  interested."  This  was  sard, 
in  a  case  laid  l>efore  me,  to  have  been  copied  from  a 
MS.  note  of  the  case  of  Holder  d.  Sulyard  y.,Pre$ion. 
C.W. 
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the  assignee^,  such  assigoees*  roust  be  ad« 
mitted  and  pay  their  fines,  and  convey  the 
copyhold$  to  their  vendee  by  the  uaual  mode 
of  surrender.  To  avoid,  therefore,  the  pay- 
ment  of  double  finea,  it  was  recoauDended 
by  Lord  Hardwic/ce^  in  the  case  of  Drwj 
and  Man^  to  the  commissioiiers,  to  except 
copyholds  out  of  the  deed  of  assignmeat, 
and  convey  imnoiediately  to  the  purchaser (O* 

itoiKiroftbe      Fifthly: — Where,  by  the  custom  of  the 

norofprofiu.  manor,  the  bailiff  of  the  manor  is  to  have 

the  wardship  of  the  copyhold-heir,  being 

under  the  age  of  fourteen,  such  a  guardian 

shall  neither  be  admitted  nor  pay  a  fine; 


*  Having  only  an  equity,  the  assignees  may  mmgm 
that  equity  to  amotker  who  would  then  be  entitled  to 
admission.  See  anff^  p.  [102-3].  But  qu.  and  see  the 
case  of  Drvry  &  Mamny  where  it  is  said  by  Lord  Hard* 
wicke,  that  no  person  can  OMike  a  common  law  convey- 
ance of  a  copyhold ;  it  must  be  by  surrender.  The 
commissioners,  by  the  13  Eliz.  c.  7«  bave  no  nUtftU 
n  the  bankrupt's  lands,  but  only  a  power  to  conver. 
1  Atk.  06. 

(<)  I  Atk.  95»  But  qu.  whether  this  can  be  done. 
Seethe  stats. 
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« 

because  he  is  but  a  pernor  of  the  profits, 
and  that  not  in  his  own  right,  but  in  the 
right  of  him  to  whom  he  is  guardian  (u). 

Sixthly: — Where  a  person  who  has  been  Reieaiee  of 
wrongfully  admitted,  obtains  a  release  of  the     *  '^  */ 
righii  no  new  admission  can  be  requisite,  as 
he  was  before  equally  tenant  to  the  lord ; 
and,  therefore,  no  fine  will  be  due  in  conse-     [  296  ] 
quence  of  such  accession  to  the  right  (rr). 

Again  :^ — Such  fine  is  payable  on  the  ad-  Due  on  ad- 

.     .  -  ,^  .  »»        A       1    I  raisiion  of 

mission  of  "  every  tenant.  — And  here   it  every  tenant, 
will  be  proper  to  inquire,  where,  in  case  se- 
veral  persons  be  admitted,  they  shall   be 
considered  as  one,  or  as  several  tenants  to 
the  lord. 


Firsty  When  the  uses  of  a  surrender  are  Particular  m- 
limited  to  one  for  life  or  years,  with  several  maindcn. 
remainders  over,  but  one  admission  is  re- 
quisite, and,  consequently,  but  one  fine  will 
be  due.    The  particular  limitation  and  the 


M^ 


(«)  Co.  Copy h.  8.56.  Tracts f  p.  128< 
(to)  See  before,  p.  [292]. 
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several  remainders  forming  together  but  one 
estate,  the  admission  of  the  particular  te- 
nant is  the  admission  of  those  in  remainder 
also(ir). 

Apportionii^  If,  on  the  admission  of  the  particular  te- 
nant,  the  wfiote  fine  be  actually  paid,  no 
portion  can  be  due  on  the  accession  of  the 
remainder-man (y).  But.it  should  seem, 
from  the  case  of  Barnes  v.  Corke  (2),  that  a 
C  997  3  fine  may  be  taken  by  special  custom  on  the 
accession  of  a  remainder-man*. 


(x)  1  Mod.  102.  120.  Blaekbume  &  Graves. 
1  Veni.  260.  S.  C.  2  Levinzt  107.  S.  C.  4  Co.  33.  a. 
Gravener  &  Ted.  3  Lev.  308.  Barnes  k,  Corke.  Moorst 
358.  Deii  &  Higden;  ihid.  465.  Tipping  &  JBm- 
nvig.  Cro.Jac,  31.  Ancelm^  9s,  Ancelme.  KiSch.X^i. 
a.  &c.  [And  the  lord  may  assess  the  whole  fine  od  the 
tenant  for  life  refusing  to  admit  him,  unless  he  pay  all 
that  may  be  so  assessed,  not  only  upon  the  limitation  to 
himself  for  life,  but  also  on  all  those  in  remainder. 
13  Ves.  Jun.  253.] 

(y)  See  1  Burr.  212,  &c. 

(z)  3  Let>.  308.  k  Gyppen  v.  Bunney^  Cro.  EUz.  504. 

*  [Custom  that  a  remainder-man  coming  into  pos- 
session on  the  death  of  tenant  for  life,  must  be  admit- 
ted and  pay  a  fine,  held  good :  and  if  on  the  death  of 
tenant  for  life,  the  next  in  remainder  do  not  come  in  to 
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If,  indeed,  a  part  of  the  fine  only,  be  im- 
posed on  the  particular  tenant,  the  residue 
may  be  assessed  on  the  person  in  remain- 
der (a).  And  the  best  and  most  equitable 
mode  is,  to  assess  the  fine  on  the  admission 
of  the  particular  tenant,  and  to  proportion 
it  to  the  interests  of  the  several  claimants, 
who  may  pay  their  shares  on  acceding  to  the 


be  admitted  and  pay  his  fine,  after  proclamations 
made  and  presentment  by  the  jury,  the  lord  may  seize 
quousque  the  tenant  comes  in»  and  maintain  ejectment 
to  recover '  the  possession  in  the  mean  time.  5  EasU 
SSI.  Doe  d.  fVhitbread  ▼•  Jermey,]  In  this  case  it  was 
said,  that  where  by  custom  a  fine  is  to  be  paid  by  the 
remainder-man,  he  is  in  such  case  bound  to  be  admit- 
ted.  But  can  there  be  a  custom  to  have  a  line  with' 
<mt  ad^mittance?  since  admission  is  the  eaunf  of  the 
fine.  And  if  a  custom  be  good  that  requires  a  fine 
from  the  remainder-man,  the  admission  must  be  wholly 
independent  on  that  custom,  and  consequently  the  ne- 
cessity of  admission  can  have  nothing  to  do  with  the 
custom  as  to  the  fine,  as  the  custom  as  to  the  fine  can- 
not attach  till  after  admission.  If  the  admission  be 
not  made  the  fipe  cannot  be  due. 

(a)  1  VetU.  26o,  &c.  as  before.  [The  lord  may  ap- 
portion the  fine  amongst  the  different  parcels  of  the  in- 
heritance, but  cannot  remit  it  entirely  to  the  tenant  for 
life,  and  charge  the  whole  upon  the  remainders. 
13  Ves.  Jun.  246.] 


vofatflS. 
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pofsession,  when  they  ane  called  in  to  swear 
fealty*. 

Sarrenderae  ^^t  if  a  reinaincler'giian  surrender  his  io- 
der-mumutt  '^""^^  ^^  *  Stranger,  such  stranger  oq  his 
niyafioei  admittance  must  pay  his  fine.  For  though 
Ree^w.  em  the  admission  of  the  particular  tenant  was 
the  admission  of  the  original  remainder-maoi 
it  was  not  of  the  purchaser  (6):  and  a  re- 
mainder is  a  tenement  (r),  as  well  9b  an 
estate  in  possession. 

of  an         S^  '^  ^  remainder  man  die,  the  admission 

beirofUiere-  of  the  particular  tenant  would  not  extend 

»«!»  to  his  heir ;  for  the  heir  ^kes  from  the  per* 

son  in  remainder  and  not  immediately  from 

the  original  surrenderor.     He,  therefore,  is 

in  of  a  different  interest  {d). 


*  [Ah  to  the  quantity  of  fines  on  estates  for  life,  oris 
remainder,  vid.  tn/Va,  p.  [311].  [313].  An  annnitaiit 
or  person  having  a  rent  charge  out  of  copyliolds,  shall 
not  contribute  to  the  fine.  See  1  firo.  CA.  Co.  444.  N. 
Maxwell  V.  Aihe.    7  Fi?f.  Jun.  184.  S.  C] 

{b)  See  Cro*  Jac*  3 1 .  Aneelme  r.  Aneelme.  1  Bmrr. 
213.    Watk.  Gilb.  417*  N.lxxvii. 

(c)  Bro.Ten.pL  107. 

(d)  And  ^e  1  Burr,  219.  If  there  be  500  persons  to 
take  successively  in  remainder  for  life>  they  would  all  be 
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A  revereipner  we  have  seen  (e)  may  eater     C  298  ] 
on    the   determination    of  the    particular 


admitted  on  the  admittance  of  the  particular  tenant  for 
life :  for  in  truth  the  admittance  can  only  extend  to  a 
life  in  existence,  i.  e.  of  the  longest  liver.  This  is  ana- 
lagous  in  this  respect  to  a  joint-tenancy,  which  can 
only  last  the  life  of  the  survivor.  In  the  case  of  a  joint- 
tenancy  the  several  persons  take  together;  in  the  for- 
mer case  the  particular  tenant  and  remainder-men  take 
successively ;  yet  they  take  only  portions  of  one  and 
the  same  estate.  If  the  remainder  be  of  a  descendible 
estate,  as  to  A.  for  life,  with  remainder  to  B.iu  tail,  B. 
becomes  tenant  on  A«*s  admission,  and  he  may  be 
vouched  or  surrender.  But  if  B.  die,  living  A.  the 
heir  of  the  body  of  B.  must  be  admitted  to  ^lis  remain- 
der in  tail,  as  he  comes  in  by  descent. 

If  there  be  tenant  for  life,  with  remainder  to  the  un- 
born son,  or  the  heir  of  B. ;  the  limitation  to  the  son  or 
heir  of  B.  is  contingent :  but  so  soon  as  B.  has  a  son 
bom  or  dies,  the  use  will  arise,  and  be  executed  or 
vested,  (supposing  A.'s  estate  to  be  in  existence,)  and 
so  fall  within  the  law  as  to  a  vested  remainder.  In 
short,  coparceners  make  but  one  heir,— joint-tenants 
compose  in  fact  but  one  tenant^-— a  particular  tenailt  and 
the  remainder-men  take  but  one  estate,— and  tenants 
in  common  take  several ;  and,  therefore,  in  the  three 
former  cases  one  fine  only  can  be  due  on  admittance, 
and  in  the  latter  the  fine  must  be  apportioned,  i.  e. 
there  must  be  several  fines,  but  those  fines,  when  added 
together,  must  amount  only  to  the  original  fine. 

(e)  ^Hle,  p.  [387-8]. 
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or    rcTer- 
sioner. 
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estate,  without  a  new  admittance  or  fine; 
for  he  would  be  in  of  his  old  seisin  :  but  if 
such-  reversioner  die,  during  the  continu- 
ance  of  the  particular  estate,  bis  heir  must 
be  admitted  and  pay  his  fine ;  for  a  reversion 
is  a  tenement  (/):  and  the  beir  here  takes 
it  by  descent. 


Joint-te* 

DUltl. 


(Death.) 


Secondly^  Where  a  surrender  is  made  to 
the  use  of  two  or  more  jointly^  they  are  all 
but  one  tenant  to  the  lord;  and,  therefore, 
but  one  fine  is  due  on  their  admission.  Aod 
on  the  death  of  one  of  them,  the  survivors 
take  his  share  and  continue  in  on  the  original 
admission  (g). 


Copaiceaen.  So  as  several  coparceners  make  but  one 
tenant,  one  fine  only  would  be  due  on  their 
admittance  (A). 

If  they  are  admitted  severally,,  the  fine 
must  be  apportioned:  as  if  three  coparce* 


{/)  I>yer,  137.  p/.  26. 

ig]  See  Kiick.  122.  a.  Co.  Copyh.  s.  56.  2  WUi. 
162.  Roe  d.  Ashton  v.  Huiton  &  aL  And  taUe^  ch.  6. 
P«  [272].     And  in  the  case  of  Fisher  v.  Wigg. 

(A)  See  ofi/e,  p.  [277]. 
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ners  be  admitted  severally,  each  must  pay  a 
third  of  the  whole  fine. 

But  when  one  coparcener  dies,  the  others  (Death.) 
(or  the  heirs  of  the  deceased)  must  be  ad-  - 
mitted  to  the  share  of  the  one  so  dying,  and     [  ^99  ] 
pay  their  fine  (t). 

So  tenants  ia  common  must  be  severally  Tenantoin 
admitted  and  shall  pay  several  fines;  they  ^""^"* 
having  several  estates :  here  not  only  being 
a  plurality  of  persons  but  of  tenants  also, 
as  the  terms  imply  {k). 

•  Thirdly^  Where  the  interest  of  the  person  Coniinuance 

...  of  the  nme 

claiming  is  only  a  continuance  of  the  estate  eftate. 
of  the  deceased.     And  first  with  respect  to 
free-bench. 

There  are  indeed  books,  in  which  it  is  Freebencb. 
laid  down,  that  the  widow  must  be  admitted 


(t)  Co.  Copyh.  8.  56.  p.  130.  Caith.  64.  Giib.  Ten. 
Waik.  N.  clxxiv.  p.  478.     Co.  Lit.  185.  a.  &  n.  (9). 

[k)  1  Pr.  Wms.  21.  1  Lord.  Raym.  631.  FUkerSc 
Wigg.   P.  Holt,  aad  ante,  p.  [9S0]. 
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to  bn  freebesefa  and  pay  ber  fine  (2) ;  yet, 

* 

according  to  others,  (which  seems  the  better 
opinion,)  she  shall  be  in  of  the  estate  of  her 
husband  without  admission,  and,  coose- 
quently,  without  fine:  the  estate  io  free^ 
bench  being  considered  as  an  excresceoce 
[  300  ]  growifig  of  itself  out  of  that  of  the  huaband, 
and  being  as  it  were  a  continuance  of  it  (m). 


(/)  Co.  Capyh.  s.  56.  Tr.  p.  128.     Kitclu  les.  a. 
Gilb.  Ten.  223-4. 

(m)  Hob.  181.      Howard  v.  EartleU     1  Lev.  SO. 
ChmUreil  v.  RandaU.     Ibid.  172.  Newton  r.  Ska/lo. 
Huttont  18.    Jurden  &  Stone,    See  6  Burr.  9787- 
VangAmi  ▼•  Jtkina.     Watk.  on  Gilb.  Ten.  p.   UO. 
N.  xcvii.     **  Thftt  that  lease  of  the  wife»  where  sach  a 
custom  is  good  before  admittance,   especially  as  oar 
/:ase  is.      1.  Because  she  had  prayed  to  be  admittedy 
and  DO  defiijult  is  assigned  to  be  in  the  wife.     &  Be- 
cause in  that  case  no  fine  is  due  to  the  lord,  and  so  no 
prejudice  to  the  lord.     For  in  that  case  it  was  said  hj 
the  court,  there  needs  no  admittance :  for  by  Hubbard^ 
that  estate  durante  viduitate  is  but  a  branch  of  the 
estate  of  the  husband,  and  the  admission  of  the  hus- 
band suffices  for  the  estate  of  the  wife;  and  the  estate 
of  the  husband  was  big  with  the  estate  of  the  wife,  which 
was  to  be  brought  forth  by  the  death  of  the  husband. 
And  that  case  h  more  strange,  which  is  the  case  of  an 
heir  of  copyholder,  which  ought  to  pay  a  fine  for  ad- 
mittance, and  yet  before  admittance  he  may  bring  an 
action  of  trespass.''     Remtingionr,  Cole.    JVoy,  9P. 
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Secondly^   And  so  with  respect  to  cur-  Cortesy. 
tesy :  for  the  husband  shall  have  his  curtesy 
without  being  admitted  after  the  death  of 
his  wife(fi). 

Thirdly^  So  if  a  person  intermarry  with  a  sebin  in  right 
feme  copyholder  in  fee  or  for  years,  he  will  ^  ™*"'H«- 
become  entitled  in  her  right,  and  shall  not 
be  admitted,  and,  therefore,  shall  not  T>e 
subject  to  fine;  nor,  in  the' latter  case,  if  he 
survive  her(o). 

And  with  respect  to  the  three  instances 
immediately  preceding,  we  may  remark  that 
marriage,  being  originally  with  the  consent 
of  the  lord,  amounted  to  an  admission  of  the 
husband  as  tenant.  The  husband,  on  mar* 
riage,  became  possessed  in  the  right  of  the 
wife ;  and  on  marriage  a  fine  was  generally 


(n)  See  the  books  cited  in  (m)  and  Moare^  597*  BuU 
lock  V.  Dibley.  1  Leon*  4.  ca.  8.  4  Lemi.  1 17*  ca. 
236.    W^Uk.  on  De§€.  63-4.  not. 

(o)  Z>yfr,  25l.a.  Haucheficaae,  3  Leon.  9*  De^ 
dicofi  case.  Calth.  89.  95.  Co.  Copyh.  s.  56.  p.  129' 
GUb.  Ten.  333.  See  Customs  of  Yetminster  prima^ 
Appendix,  No.  II.  Ha«band  thall  pay  a  penny  to  the 
steward. 
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paid.  A  fine,  therefore,  having  been  already 
[  301  ]  ejiven,  and  the  husband  hy  miirriage  having 
become  alre«idy  fixed  in  the  tenancy,  it 
seeuH  to  follow  that  no  subsequent  admis* 
sion  could  be  requisite  ^/>). 

E,r  .M.,r,  It  was  once  held,  that  -the  executors  con- 

fine. '""^  *  tinned  the  estate  of  their  testator,  and  so 
needed  no  admission  ;  but  it  is  now  settled 
that  they  must  be  regularly  admitted  and 
pay  their  fines  (qf). 

But  this  must  necessarily  be  understood 
of  such  estates  or  terms  by  reason  of  which 
the  testator  himself  or  original  termor  would 
have  been  subject  to  admission.  For  had  a 
copyholder  leased  for  years  by  licensej  the 
lessee  would  not  require  any  admittance, 
as  he  would  not  become  tenant  to  the  lord; 
and,  by  consequence,  his  executors  would 
need  none*  The  term  created  by  demise  on 
license,  would  not  be  a  copyhold^  but  a  com- 


(p)  Waik.  N.  cxxxvi.  to  GM.  Ten.  46o.  and  ^mie, 
p.  [272-3]. 

(q)  I  Burr.  206.     Earl  of  Bath  v.  Abney. 
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ftion-law,  interest  (r).  Such  interest  might 
be  assigned  by  the  lessee  without  any  fur- 
ther license  or  consent  of  the  lord(x):  it  is 
extendible  at  law(^);  it  niay  even  continue 
after  the  determination  of  the  copyhold  (u). 
The  copyholder  is  tenant  to  the  lord  * :  on  [  S09  } 
his  death  his  heir  must  be  admitted  and  pay 
his  fine.  But  the  lord  cannot  notice  the 
change  of  the  lessee :  he  has  a  tenant  inde^ 
pendently  of  him.  But  if  a  term  of  years 
be  limited  on  a  surrender^  or  created  by  tte-- 
vise  (as  in  the  case  of  the  Earl  of  Bath  v.. 
Abnei/{w)i  in  Hauchetfs  case  (or),  &c.)  it 
would  then  be  hedd  of  the  hrd  by  copy^  the 
termor  would  be  a  tenant  to  the  lord ;  and, 
therefore,  must  be  admitted  and  pay  bis 
fine. 


(r)  See  Co.  Copyh.  8.  51.  Tr.  119,  190.   3  Leon.  69s 
70.    Ca.  106. 

(s)  I  Roii.  Rep.  50S.  pi.  14.  Johnson  v.  Smarif  atid 
1  RoiL  Ahr.  50S.    Copyh.  (D)  pi.  14.  S.  C. 

(I)  See  Watk.  N.  clxvii.  viii.  ix.     Gilb.  Ten.  467* 

(tt)  Hult.  101-9.     Tumor  v.  Hodges,  and  Waik.  N. 
diii.  Gilb.  Ten,  469. 

*  See  Hob.  177-  Swmnerton  y.  Miller. 

(to)  Burr.WZ. 

(x)  Dyer^  25  >•  a.  and  antet  p.  [300]. 

GO 
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Heir  at  iiw.  Iq  lOMt  manoiB  a  fine  is  due  on  the  ad* 
mission  of  an  heir:  and  though  the  heir 
may  surrender  before  admiasion,  he  shall 
not  defeat  the  lord  of  his  fine*  The  lord  is 
not  obliged  to  receive  his  surrender  till  the 
fine  be  paid  (y). 

^>«^"P*"**  Sir  Edward  Coke  tells  us,  that  if  a  copy- 

hold be  granted  durante  tnidy  and  the  grantee 
die,  living  cestuy  que  vie^  and  a  stranger  en- 
ter as  a  general  occupant^  he  shall  be  ad- 
mitted  and  pay  a  fine  (z). 

But  the  better  opinion  appears  to  be  that 
there  can  be  no  general  occupant  of  a  copy- 
hold (a) ;    though  there  may  be  a  '^fecial 


iy)  Watk.  No.  cxxxvi.  to  GUb.  Ten.  406.  See  also 
Ftame^M  Pasthum.  Works,  103,  &c. 

(z)  Co»  Copyk.  ••  5&  p.  19S. 

{a)  8  Lord  jRaym.  1000.  Gilb.  Ten.  396.  1  RoU. 
Air*  51 1.  L»  p/.  3.  [There  ahallbe  do  occupant  of  a  co- 
pyhold, bat  it  goes  to  the  lord.  Noy.  4.  In  ZmA  t. 
JoTM,  (7  £a«if  1 S6.)  it  wa0  also  held,  thatthere  can  be  no 
general  occupancy  of  a  copyhold,  because  the  free- 
hold is  always  in  the  lord :  and  that  the  statutes  29  Cor. 
8.  c.  3. 8.  18.  and  U  Geo.  8.  a  80.  s.  9.  appropriable 
estates  jmr  autre  vie,  where  there  is  no  spedal  occu- 
pant, do  not  extend  to  copyholds.] 
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one  (b) ;  us  if  it  be  granted  td  A.  and  his    [  SOS  ] 
heirs  during  the  life  of  B.     In  which  latter 
case,  if  ^.  die  during  the  life  of  B.  the  herr 
of  ^.  must  certainly  be  admitted  and  pay 
his  fine  [c). 

Again:  A  fine  i%  dwe  ^*  for  each  tenement  s^Tenltene* 
**  to  which  he  is  admitted. ^^     As  where  a  co-  My'ievCTtl 


pyholder  has  several  lands,  severally  held 
by  several  services,  by  copy,  the  lord  ought 
to  assess  and  demand  the  fines  severally, 
for  every  parcel  which  is  so  severally 
held  (tit). 

But  if  the  particular  tenant,  and  him  in 


(b)  9  Just-  Blackst.  fq9.  1148.  Doe  d.  Lempriere 
▼•  Martin.    Co.  Copyh.  8.  56. 

(c)  See  Co.  Copyh.  s.  S6.  Tr.  p.  128.  Gilb.  Ten* 
d97«  [As  to  the  quantity  of  such  fine,  tid.  tnfroi 
p.  [313].  ]  To  A.  and  hit  atsigni.  Suppose  A.  to  die 
(living  cestuy  que  vt>,)  without  actually  assigning^ 
•—would  not  A.'b  executors  or  administrators  take  at 
assignees  in  law  ?   See  5  Co.  17*  b« 

{d)  4  Co.  27.  a.  Tavemer  k  Cromwell.  Ibid.  28.-  a. 
Hobart  k  Hammond.  Co.  Copyh.  s.  56.  Dough  722* 
Grant  &  Astle^  and  the  case  of  Searle  &  Marsh,  ia 
Fisher  on  Copyh.  Appendix,  !2R0.  282.  See  also  Cro. 
EHx.  779<    Dalton  &  Hammond. 

GG2 
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Sttrrendfr  by  remainder  or  reversion,  join  in  a  surrender, 
tenaoViwdre.  ^'^^  person  to  wbose  use  the  surrender  is  so 
mainder-        made,  shall  pay  but  one  fine  on  bis  admit- 
tauce;  for  hot  one  estate  is  conveyed  (^). 


Bycopvce-        So,  if  several  coparceners  join  in  a  sur- 
J^^^'  render,  but  one  fine  will  be  due  on  the  ad- 

mittance  of  the  surrenderee  (/)• 

[304] 

By  .foinu  And  SO  of  a  surrender  by  several  joint*te- 

tenant!,  .   v 

nants  [g). 


oommoD. 


*By  tenanu  in      And  it  IS  said  to  be  the  same  as  to  tenants 

in  common  (/i). 

But  quare  whether,  if  two  tenants  in 
common  join  in  a  surrender,  it  shall  not 
operate  as  several  grants ;  (they  having  seve* 
ral  freeholds  at  common  law ;)  and  so  seve- 
ral fines  be  dUe:  notwithstanding  the  doc- 
trine be  delivered  otherwise  by  Sir  Edward 
Coke,  &c. 


(e)  Co.  Copyh.  s.  56.  p.  ISO.    KUch*  123.  a* 

(/)  JTtlcA.  133.  a. 

(g)  Ibid.  &  Co.  Copyh.  s.  56.  p.  ISO* 

(A)  JTticA.  &  Co,  ubi  supra. 
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For  as  tenants  in  common  must  be  seve- 
rally admitted,  they  must,  of  consequence, 
have  several  tenements :  and,  althougli  seve- 
ral tenements  be  surrendered  by  one  sur- 
render,  the  person  admitted  to  them  must 
pay  several  fines  (i).  And  this  case  differs, 
1  conceive,  essentially  from  the  surrender 
of  a  particular  tenant  and  a  reversioner,  or 
of  several  joint  tenants  or  coparceners ;  for 
in  those  instances,  but  one  estate  is  con- 
veyed*. 

If  a  copyholder  suffer  a  recovery  by  plaint  Fine  on  a  re- 

c  '^     V       .       '      ^u  M  i^       CO  very  being 

m  nature  or  a  writ  ot  entry  in  the  pasi  tor  luffered. 
his  better  assurance,  and  to  defeat  an  estate- 


(t)  See  the  books  referred  to  ia  {d)  last  page* 
*  [Devisees  of  a  copyhold  holding  as  tenants  in 
common^  have  several  estates*  to  which  they  must  be 
severally  admUtedf  and  for  which  several  services  are 
due  to  the  lord,  and  a  several  Iteriot  on  the  death  of 
each  tenant.  And  the  services,  heriots,  and  fees  on 
admission  thus  multiplied,  shall  continue  due  and  pay- 
able notwithHtaudiug  the  re-iinton  of  the  same  land  af- 
terwards in  one  person ;  the  estates  or  interests  in  the 
land,  once  divided  in  severalty,  continuing  always  after 
several.  6  Eastf  476.  Attree  v.  Seutty  and  vtd.  mpr. 
p.  [290].  ] 
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I,  those  who  recover  baiw  seiuD  by  pre- 
cept of  habere  faciae  eeUimam^  and  tbey  aie 
[  soft  ]  in  the  paei^  and  by  the  recovery ;  and,  there* 
fore,  but  one  fine  shall  be  paid  to  the  lord ; 
for  the  recovery  was  only  for  further  as- 
surance, and  the  surrenderee  and  all  make 
but  one  tenant  by  copy,  and  so  there  is  due 
but  one  fine  {k). 

Having  thus  seen  when  a  fine  is  due,  we 
will  proceed  to  inquire^yitrf/,  as  to  the  quaa- 
tity  of  such  fine:  secondfy,  as  to  its  a»eM* 
meni^  paymeni^  and  refueal;  and  ihirdlgyVi 
to  the  reeovery  of  such  fine  when  due. 


(A)  Kitch.  192.  h.  Co.  Copyh.  s.  56.  Tn  ISO. 
If  the  plaint,  in  nature  of  a  pradpc^  be  broagfat 
immediately  against  the  copyholder  who  hat  been  ad* 
mitfcedy  (a«,  for  instance,  the  tenant  for  life,)  it  ahonUi 
■eem  that  mo  line  wouM  be  due  on  a  recovery,  as  the  te- 
nant to  the  plaint  and  the  Touchee  (the  remaander-naa 
in  tail)  were  already  admitted,  and  the  recoveror  voald 
Ix  in  the  po$i  ;  i. «.  in  judgement  of  law,  in  of  his  oU 
estate.  But  if  the  tenant  for  life  surrender  to  a 
stranger  to  make  him  tenant  to  the  plaint,  aud  he  be  (as 
be  most  be)  admitted,  a  fine  would  be  dae  on  such 
stranger's  admission.  So  if  the  recoreror  surrender  to 
the  purchasert  such  purchaser  must  be  admitted  and 
pay  his  fine. 
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And,  Jim,  as  to  the  quantity  of  such  fine.  Qn»i'itj  •f 


fine. 


A  fine  is  either  certain  or  arbitrary. 


A  fine  certain  is  when  the  quantum  is  Finecedaio. 
fixed  or  definite,  so  that  it  cannot  be  ex- 
ceeded by  the  lord. 

But  it  is  not  necessary  that  it  be  abso* 
lutely  certain ;  if  it  be  only  relatively  so  it  is 
enough:  for  so  that  it  be  independent  on  . 
the  will  of  the  lord,  and  reducible  to  a  cer- 
tainty by  reference  to  something  else,  it  is 
sufficient:  as  to  pay  so  much  as  the^lands 
are  worth  by  the  year  at  the  time  of  admit* 
tance ;  for  here  the  value  of  the  lands  may 
be  ascertained;  being  triable  by  a  jury(/). 

[  306  ] 
Whether  a  fine  be  certain  or  not  must  be  How  proved 

decided  by  the  rolls  of  the  manor  (w).     To  SntlSnar. 
prevent,  therefore,  their  being  considered  as  *•"•• 


(/)  2  Show.  Rep.  507.  Perkins  r.  Titus.  Cartk, 
12.  S.  C.  3  Lev.  255.  S.  C.  1  Freem.  494.  S.  C. 
The  law  will  presume  that  a  fine  is  uncertain  un- 
til the  contrary  be  shewn.  Per  Montague,  C.  B. 
3  AM.  231.    Trotter  v.  Blake. 

[m)  See  2  Bulst.  32.  Alien  y.Abrukmn.  Toth.  \&J. 
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oertaio,  it  is  usual  aod  prudent  to  vary 
them.  Kut  if  it  can  be  shewn,  by  a  series 
of  ancient  rolls,  that  tbey  were  in  remote 
times  uncertain,  the  entry  of  thetn  as  cer- 
tain, in  subsequent  rolls,  though  for  the  pe- 
riod of  two  or  three  hundred  years,  will  not 
make  them  certain.  But  the  entry  of  a  /€« 
payments  will  not  be  permitted  to  operate 
either  way;  but  will  be  deemed  to  ha?e 
crept  in  through  the  inattention  or  negli- 
gence  of  the  steward.  Thus  it  was  held  in 
Chancery,  in  Lord  Gerard* $  case,  that  where 
by  ancient  rolls  it  appeared  that  the  fines  of 
the  copyholds  had  been  uncertain  from  the 
time  of  Htnry  the  third  to  the  19th  of 
Henry  the  sixth,  and  from  thence  had  been 
certain,  except  twenty  or  thirty,  that  those 
few  ancient  rolls  did  destroy  the  custom  for 
certainty  of  fines :.  but  that,  if  from  the  19th 
Henry  the  sixth,  all  were  certain  except  a 
few,  and  ne{n)  uncertain  rolls  before,  those 
few  should  be  intended  to  have  escaped; 
and  so  not  destroy  the  custom  for  certain 
fines  (o). 


(«)  In  Godh,  it  is  **  «o»**  which  destroys  the  sense  dt 
the  pasMge:  it  evidently  is  misprinted  for  **  no.** 
(o)  Godb.  365. 
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An  uncertain  fine  is  where  the  quanium  UncerUia 
is   dependent  upon  the  will  of  the  person 
imposing  or  assessing  it.     And  it  oelongs,     [  3OT  ] 
of  common  right,  to  the  lord  or  his  steward 
ntb  assess  it;  but  there  may  be  a  custom  for 
theHiomage  to  do  so  (/>). 

But,  though  the  fine  be  regarded  asarhi-  Muiihewit 
trary,  it  must  nevertheless  be,  in  most  cases, 
a  reasonable  one.  Should  the  lord  be  per- 
mitted to  assess  an  unlimited  fine,  it  would 
open  a  door  to  much  oppression.  He  might 
use  such  a  power  for  the  purpose  of  disin- 
heriting the  heir.  The  law,  therefore,  has, 
ID  aiany  cases,  restricted  him  in  bis  de- 
mandst 


In  some  manors,  as  before  observed,  if  Fixed  by  the 
the  lord  should  be  so  exorbitant  in  his  de* 
mand  that  the  tenant  cannot  accede  to  it, 
be  may  have  the  fine  assessed  by  the  ho«  * 
mage  {q):  but  if  no  such  custom  exist,  the 


(p)  See  1  Roll  Rep.  48.  Crabb  Sc  Bevis^  (cited.) 
Noy^  3.  S.  C.  and  see  Noy^  2.  1  Freem.  494.  ca.  G69. 
Cro.  Jac*  36s.    Ford  v.  Hoskins. 

{q)  See  before  [p]  Crabb  &  Bevis. 
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RcMMtkU- 
neitto  btM 
termined  on 
actiMi 
brought. 

[808] 

WD6Q  ro- 
•Iricied  to 
Iwoyeart 


when  not 


tenant  may  justify  a  refusal  to  pay  it  in 
many  cases;  and  the  reasonableness  of  it 
shall  be  determined  on  action  brought  (r). 

In  cases  where  the  lord  is  compellable  to 
admit,  and  the  heirs  of  the  person  so  to  be 
admitted  would  also  be  subject  to  fines  on 
acceding  to  the  estate,  the  fine  must  not 
exceed  teo  years  improved  value  of  the 
lands,  without  deducting  land-tax,  &c«  ex- 
cept quit-rents  («)• 

But  where  a  purchaser  only  is  finable, 
and  not  a  person  taking  by  descent,  the  lord 
shall  not  be  restricted  to  two  years,  but 


(r)  13  Co.  K  WiUowe's  ca«e.  Moare^  623.  Dal- 
ton  y.  Hammond.  3  P.  JFms.  157-  Cowper  ▼.  Chrke. 
And  see  the  case  of  Grant  &  Astle,  in  DougL  Bat 
note^  the  lord  is  not  obliged  to  proTe  its  betii|^  reaaen- 
•ble,  the  copyholder  must  show  it  to  be  otherwise. 
Hob.  135.    Denny  &  Leman. 

(9)  Dough  722f  £cc.  Grmni  k  Asik,  and  Ht 
3  Strange^  1043.  Halton.  bart.  v.  HasieU.  And  this 
doctrine  seems  equally  applicable  to  a  copyhold  for  life, 
mth  power  to  f^ominate  a  successor.  (See  «itl«,  [^3-4]. 
n.  (A). )  As  a  copyholder  in  fee  pays  in  fact  for  a  Itfe 
estate.  See  post.  [311]. 
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may,  if  no  custom  be  to  the  contrary,  takt 
four,  five,  or  eveu  seven  years  value  {i). 

In  some  manors  a  person  only  fines  upon 
hisySrir/  purchase;  as  if  he  purchase  an  acre 
of  land,  he  shall  pay  a  fine  on  his  admission 
to  it;  but  if  he  purchase  fifty  acres  after* 
wards,  he  shall  pay  no  further  fine(ii).  In 
such  cases  also  the  lord  is  not  restrained  to 
two  or  to  seven  years  value  («)• 

So  in  cases  where  the  lord  is  not  com* 
pellable  to  admit,  but  the  admittance  re- 
mains merely  voluntary,  as  on  grants  of  es« 
cheated  lands  and  the  like ;  or  where  they  are 
grantable  only  for  lite,  wiihoui  a  right  qfre- 
newaly  the  lord  is  under  no  restriction  what-     [  300  ] 


(/)  ]  Freem,  4Q6.    Pimentos  case,  cited. 

(«)  Manors  of  Lambeth  and  Richmond,  in  Sany, 
abo  Harrow  on  the  Hill,  &c.  Kiteh,  103.  b.  And  no- 
ticed  by  Nottingkam,  C.  in  Morgam  &  Scudamore* 
See  1  Freem.  496.  in  King  v.  DtUingtom^  and  1  Show. 
S6*  Qmrre,  if  testator  devise  copyholds  to  A.  B*  & 
C*  D.  and  their  heirs,  in  trust,  and  A.  B.  and  C.  D.  oe 
tenants  already,— shall  they  pay  a  fine?  If  aot,  the 
testator  may  cheat  the  lord  by  making  those  persons 
trustees  who  had  been  before  admitted.    C.  W. 
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ever(ii^).  In  these  cases  he  is  under  nooblU 
gation  to  grant  at  all :  if  he  chooses  to  do  so, 
he  may  fix  his  own  terms;  if  the  person  wish* 
ing  to  become  tenant  does  not  care  to  accede 
to  them,  he  is  not  necessitated  to  do  so :  no 
one  is  injured.  These  cases  are  not  hke 
those  where  the  person  solicitiog  admis- 
sion  has  a  legal  right  to  succeed.  Should 
the  lord  in  those  instances  be  left  to  impose 
his  own  terms,  the  person  soliciting  might 
be  deprived  of  his  inheritance  or  prevented 
from  exerting  that  power  of  alienation 
which  the  law  has  now  invested  him  with. 
Here  those  reasons  fail.  The  lord  has  a 
right  to  make  the  best  bargain  he  can. 

The  rule,  therefore,  that  the  lord  shall  be 
confined  to  two  years  value  of  the  tene- 
ments,  is  only  applicable  to  certain  cases; 
and  seems  to  have  been  too  hastily  extended 
in  some  recent  instances. 

But  before  we  dismiss  the  subject,  we 


(to)  1 3  Co.  3.    See  Hetiey,  p.  6.  and  f^sh.  C^p^L 
.90.  and  see  the  case  of  Wharton  v.  Kingy  Anstruiher's 
Rep.  in  Exchetj.  659« 
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I 

may  advert  to  two  cases  which  peculiarly 
demand  our  attention,  which  are  those  of 
Morgan  ScScudamorej  and  W liar  ion  &  King. 

The  case  of  Morgan  &  Scudamore  Ix)  is  ^f'^  * 
cited  by.  Lord  Loughborough  in  tliat  of 
Grant  &  Astle  (y),  and  relied  upon  by  his  i  ^^^  3 
lordship  as  fixing  the  fine  to  two  years 
value.  In  Morgan  &  Scudamore^  indeed, 
Lord  Nottingham  ordered  such  fine  to  be 
given,  but  it  was  under  the  peculiar  cir- 
cumstances  of  the  case.  The  copyhold  in 
that' case,  was  granted  tibi  6f  suU^z)^  for 
ninety  nine  years;  but  there  was  a  custom 
alleged  to  compel  the  lord  to  renew;  and  al- 
though no  fine  was  payable  during  the 
ninety-nine  years,  yet  the  lands  were  subject 
to  heriot,  &c.  But  from  the  honourable 
Mr.  Legge^s  manuscript  copy  of  Lord  Not-- 
iingham^s  reports,  which  the  author  of  these 
pages  has  been  permitted  to  consult 
through  the  favour  of  Mr.  HargravCy  it  ap- 
pears that  his  lordship  considered  one  year 


(x)  9  CAoii.  Rep.  134.    See  JincA*  464,  S.  C. 
(y)  DougLl^l.innoU 
(«)  9  CAoRc.  Rep.  134. 
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« 

mud  a  kaif^tfine  (o  have  been  the  reae&naUt 
JSm  im  commom  eaeee^  referring  to  Daw  &  oL 
V.  GokUng^  iu  Cro.  Car.  196.  on  which  he 
relied,  and  therefore  gave  half  a  year's 
▼aluemoftf  ia  this  instance  by  reason  of  the 
fine  being  payable  only  once  in  ninety-niM 
years:  so  that  this  case,  instead  of  being  sa 
authority  for  a  restriction  of  the  fine  to  tws 
years  yalne,  is  a  proof  of  the  contrary. 

But  it  should  seem  that  a  fine  would  dov 
be  considered  as  due  in  the  case  of  death 
within  the  term,  whether  the  grant  was 
ribi  if  fiiM  or  whether  the  person  taking,  took 
[  311  ]  merely  as  executor  (a) :  and,  consequently, 
on  the  renewal  of  the  term,  the  reason  for 
augmenting  the  fine  in  this  respect  wooM 
not  now  hold. 

The  other  case  of  fVharton  v.  King  is  now 
reported    by  Amtruther  {b) ;    and    it  will, 


(a)  See  1  Burr.  306.  Earl  of  Balk  ▼•  Abmeff.  But 
tee  2  Ckanc.  Rep.  135.  where  it  is  stated,  ^  that  the  te- 
nants of  the  manor  do  not,  during  the  99  Jrears»'pay  any 
line,  either  on  death  or  alienation,  so  that  nothing  is 
dne  to  the  lord  for  99  yean  together.'* 

(h)  Rep.  im  Exch.  659«  and  tee  the  caaea  of  the  Deke 
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therefore,  be  necessary  only  to  observe  that 
it  was  determined  in  that  case,  that  in  order 
to  support  a  custom  of  renewal  of  copyholds 
for  lives,  the  plaintiff  must  allege  such  cus«» 
torn  to  be  on  payment  of  a  fine  certain :  to 
allege  it  to  be  on  payment  of  a  reasanabh 
fai€  will  not  be  sufficient*.  If  such  cus* 
torn  be  not  found  to  renew  on  payment  of  a 
fine  extant,  the  lord  may  insist  upon  his 
own  terms. 


When  a  person  is  admitted  to  an  estate  Fine  on  re- 
in remainder,  the  fine  is  usually  one  half.      °^°  ^' 


A  tenant  for  life  is  to  pay  a  whole  fine^  Tenantfor 
equally  as  if  he  were  tenant  in  fee,  in  cases  ^  wMe  £e[ 
where  the  heirs  are  finablef  •    For  in  such 


of  Grafton  ▼.  Hortorif  before  the  Lords,  3  Bro,  Pari. 
Cos,  369.  and  Lord  Abergavenny  v.  Thoinast  in  1  Abr. 
Ca$.  Eq.  120.  in  the  n^argin,  and  both  cited  in  Whar* 
tonY,  King* 

*  But  see  Noy,  2.  and  ibid.  3.  Crabb  v.  Ba/e#,  contra. 
and  Crabb  &  Bale$  or  Betii^  cited.  1  Roll.  Rep.  48. 
and  Morgan  y.  Scudamore^  ante.  See  also  Cro.  Jac 
368.  &  4  Leon.  238.    BalVs  case. 

t  Qf.  whether,  if  tenant  for  life  (where  ^ere  are  re- 
mainders over)  pay  the  whole  fine,  it  will  not  be  a  lien 
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cases,  the  ad  minion  of  the  tenant  in  fee  £9 
only  the  admission  of  an  individual ;  and, 
when  he  dies,  his  heir  must  be  admitted 
again.  The  fine,  therefore,  becomes  paya* 
ble  on  the  admission  of  a  n^w  tenant;  and 
[  319  ]  if  he  is  to  take  the  immediate  possession, 
and  enjoy  it  for  life,  the  whole  fine  will  be 
due.  A  tenant  for  life,  therefore,  shall  pay 
the  same  fine  as  a  tenant  in  fee  simple 
whose  heir  is  to  fine  on  succeeding  him:  if 
indeed  the  heir  of  the  tenant  in  fee  is  not  to 
fine  on  taking;  the  possession,  the  reason 
will  not  hold  ;  and  a  less  fine  must  be  im- 
posed upon  the  tenant  for  life. 

Fine  on  Where  there  are  many  lives,  the  rule,  ge* 

▼eraniTes.      nerally,  is  to  take  for  the  second  life  half 

what  the  immediate  tenant  for  life  pays,  and 

for  the  third  half  what  the  second  pays.     So 

that  when  there  are  two  admitted,  the  fine 


on  the  lands?  See,  as  to  fine  on  renewal  of  leases, 
a  Bro.  C«  C.  659.  Adderhy  v;  Ciavering^  and  tML 
243.  Stone  V.  Tkeed  k  aL  Note,  this  was  suggested 
by  Mr.  Butler.  See  also  1  Bro.  C.  C.  440.  Nigkiiw^ 
gale  V.  Lawson.  Annuitants  not  to  contribute.  1  Bro. 
€.  C.  444.  N.  Maxwell  v.  A$key  and  7  F>#.  Jun.  184. 
S.C. 
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• 

18  as  much  as  for  one  life  and  half  as  much 
more:  when  there  are  three,  as  much  and 
half  as  much  as  a  fine  for  two  lives.  Or  as 
Sir  James  Burrow  expresses  it,  the  fine  for 
two  lives  is  the  sesqui  of  that  taken  for  one  ; 
and  the  fine  for  three  is  the  sesqui  of  that 
taken  for  two  (c). 

But  this  must  be  understood  of  persons  SuccesHvi. 
taking  successive*,  or  one  after  another ;  for 
if  they  take  as  joint-tenants,  or  as  tenants  in 
common,  it  would  be  different.  In  the  for- 
mer case  the  admission  of  one  would  be  the 
admission  of  all ;  and  but  one  fine  would  be 
due:  in  the  latter,  they  must  be  severally 
admitted,  and  the  single  fine  be  apportioned ; 
i.  e^  each  shall  pay  a  several  fine ;  but  so  that,  [  313  ] 
when  their  fines  be  added  together,  they 
shall  make  the  original  fine  for  the  whole. 
Thus  if  the  custom  be  to  pay  two  years 
value  on  admission,  and  two  tenants  in 
common  be  admitted,   each  shall  pay  two 


(c)  I  Burr.  217.  in  marg.  The  rule  above  noticed 
is  kuown  to  the  author  of  these  pages  to  be  observed  in^ 
many  manors  in  varioiM  parts  of  the  kingdom. 

•  See  Co,  Copyh.  sect,  56.    Tracts 9 130. 

HH 
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yean  value  of  his  moiety:  and  two  such 
fines  will  be  the  same  as  the  single  fine  for 
the  entire  tenement. 

Occupant.  If  a  copy  hold  be  granted  to  A.  and  his 

heirs  during  the  life  of  B.,  and  A.  die  living 
B.,  the  heir  of  A.  shall,  on  his  admission, 
pay  such  fine  as,  according  to  the  custom  of 
the  manor,  a  purcha$er  ought  to  pay.  For 
be  does  not  take  by  descent  but  a$  epecialo^ 
cupant  {d). 


taking,  therefore,  as  special  occupant 
and  not  as  heir,  is,  as  to  most  manors,  of  im- 
portance in  this  respect.  In  many  manors, 
as  before  noticed,  a  person  taking  as  heir 
shall  pay  no  fine.  In  some  he  is  to  pay  a 
greater  fine  than  a  person  taking  by  jrar- 
ehaee:  and  in  others  a  less. 

The  fine  of  the  special  occupant  should 
be  proportioned  to  the  probable  duration  of 
the  life  of  the  cestui  que  vie:  for  as  he  is 
compellable  to  be  admitted  under  pain  of 


(d)   See  Giib.  Ten.  327.  aod  we  sbo  10  Co.  5S.  a. 
and  S  BL  Camm*  ftS9>  60.  di.  16. 
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forfeiture,  so  the  lord,  on  the  other  hand,  is 
compellable  to  grant  him  that  admittance:     [  314  ] 
And  if  an  unreasonable  fine  be  imposed,  the 
courts  would  equally  interfere  and  aid  him 
as  on  a  strict  descent  (e). 

Secondly;  As  to  the  assessment,  payment,  AMeMmeaii 
and  refusal  of  the  fine. 

We  have  already  observed  that  it  belongs 
of  right  to  the  lord  or  the  steward  to  assess 
the  fine,  but  that  by  custom  the  homage 
may  do  so  (/). 

But  an  assessment  by  some  person  or 
other  is  requisite  (g*):  though  the  assess- 


[e)  Watk.  No.  clxxi.  to  GUb.  Ten.  476. 

{/)  Ante,  p.  [307]. 

ig)  Daugl  727.  731.  in  not.  In  an  action  the  lord 
can  only  recover  the  fine  assessed*  Ab  if  he  assess  a 
fine  of  J  00/.  and  remit  40/.  and  on  action  the  jiiry  find 
the  annoal  value  of  the  premises  to  be  30/.  and  give 
their  verdict  in  favour  of  the  lord  for  ^/.  he  shall  not 
recover,  as  the  fine  assessed  was  100/.  See  3  Bosanq.  ^ 
Puller 9  346,  Lord  Northtuick  v.  Stanwai^.  [But  the 
lord  may  re^assess  such  fine  at  two  years  value,  as 

HHS 
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mcnt  by  the  lord  or  steward  may  be  made 
out  of  the  maoor  (h). 

As  the  fine  does  not  become  due  till  the 
tenant  is  actually  admitted,  it  canuot,  of  con- 
sequence, be  assessed  or  imposed  till  then, 
in  cases  where  the  lord  is  compellable  to 
admit.  If  the  lord,  indeed,  be  not  compel- 
lable  to  admit,  the  fine  must  of  course  be 
agreed  upon  in  the  previous  treaty.  In 
those  cases  the  lord  must  make  the  best  bar- 
gain he  can ;  and  the  tenant  must  use  his 
discretion. 

Tenant  may        Where  the  tenant  may  compel  the  lord  to 
an  anreatoD-   admit  him,  and  the  fine  is  not  certain,  if  the 
a  c  ne.        j    ^        j^j^  steward  impose  a  fine  which  he 
[  315  ]  .  ^.  111. 

conceives  to  be  exorbitant,  and  there  be  no 

custom  in  the  manor  for  the  homage  to  set- 
tle and  fix  it,  he  may  justify  a  refusal  to  pay 


found  by  the  homage,  and  after  demand  recover  the 
same»  although  there  be  no  entry  of  such  re-asaesBmeDt 
on  the  court  rolls.  6  Easi,  S6.  Lard  Nortkmiek  w. 
SiauwayJ] 

(A)  1  Lord  Raym.  44.  Yaxley  v.  Ramtr.  The  as- 
sessment  need  not  appear  upon  the  rolls.  6  Moity  56. 
Lord  Norihwick  v.  SianuHiy> 
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such  fine(i).      If,  indeed,  it  shall  appear  on 
the  matter  being  brought  into  court  that  the 
fine  so  assessed  was  manifestly  reasonable, 
and  that  the  tenant  had  objected  to  it  with- 
out good  cause,   the  law  would  not  allow 
him  to  shelter  himself  unjder  any  alleged 
doubts;   but  would  declare  it  a  forfeiture 
of  the  tenement  on  which  the  6ne  was  as- 
sessed (A).     However,  the  courts  are  not 
rigid  in  this  respect;    but  allow  much  lati- 
tude to  the  tenant's  discretion.    If  no  sinis- 
ter intention  be  apparent  on  the  part  of  the 
tenant,  the  law  will  not  permit  a  forfeiture 
to  incur  by  reason  of  his  refusal,  though  the 
fine  prove  eventually  not  to  have  been  ex- 
cessive (/)• 

A  bill  will  not  lie  in  equity  for  an  indivi-  Bill  in  equity 

11  111  .  1.  1         .  will  not  lie 

dual  copyholder  to  be  relieved  agamst  an  ex-  for  relirfin 

n  rr*i  •  i  ,. .  ^   caM  of  an  62- 

cessive  nne.     1  be  reasonableness  ot  it  must  cessive  fine, 
be  determined  at  law.     Though  a  bill  may 


(t)  4  Co.  11.  b.  Hohart  k  Hammond.  Cro.  Eliz. 
779-     Dalton  v.  Hammond. 

(h)  Co.  Liu.  6o.  a.  N.  (1 ).     Parker's  case  cited. 

(/)  I  RoJ  '  7.  pl«  6.  3  Lev.  308.  Barnes  k 
Corke. 
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be  brought  to  settle  a  general  fine  payable 
by  all  the  copyholders  of  a  manor,  and 
this  to  avoid  a  multiplicity  of  suits  (m) 

I  316  ] 
ScTerai  fines       Whether  the  fine  be  certain  or  uncertain, 

nMjMtoigcd"  ^^^^  must  be  taken  that  in  case  there  be  se- 
veral tenements  held  by  the  same  person, 
the  fines  be  assessed  and  demanded  for  the 
tenements  severally.  For  if  a  person  be  ad* 
mi t ted  to  several  tenements,  one  fine  can*- 
not  be  assessed  for  the  whole.  If  there  are 
three  acres  severally  held,  there  must  be 
three  several  fines.  And  if  those  three 
acres,  so  held,  be  surrendered  to  the  use  of 
A.,  A.  on  his  admission,  must  pay  three 
fines  as  the  surrenderor  had  done  before. 
So,  if  several  copyholds  escheat  to  the  lord, 
and  he  regrant  them  to  be  held  by  the  an- 
cient services,  they  shall  be  severally  held  as 
they  were  before  the  escheat ;  and  conse- 
quently there  must  be  several  fines  (n). 

Finetobeaet      Aeain,  the  fine  must  be  set  according  to 

the  improTed  

yaJue.  ' 

(m)  3  P.  Wms.  155.     Gnvperr.  Clerk. 

(n)  4  Co.  2%  a.  Tavemer  &  CromwelL  Ibid, 
S8.  a.  Hobart  k  Hammmd.  IhugLyM.  Grtmtk 
AitU. 


I 
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the  improved  annual  value  at  the  time  of 
the  assessment,  and  not  according  to  the 
annual  rent:  for  the  annual  rent  may  in 
many  cases  be  comparatively  trifling;;  as 
where  the  lands  have  been  let  on  lease  many 
years  before  by  license  of  the  lord  (o).  And 
in  assessing  the  fine  according  to  the  annual 
value,  no  deductions  are  to  be  made  except 
as  to  quit-rents  (/>)• 

[317] 
Where  the  fine  is  certain,  the  tenant  Wbentobe 
ought  to  be  ready  to  pay  it  on  demand  im«       ' 
mediately  upon  his  admittance*:  but  where 
it  is  uncertain,  a  day  and  place  should  be 
appointed  him  by  the  lord  or  steward  to  pay 
it  in  :  and  if  no  such  appointment  be  made 
he  shall  be  allowed  a  reasonable  time  for 
paying  it  by  the  law  ;  for  he  is  not  obliged 
to  pay  it  on  demand ;  for,  as  it  was  im- 
possible for  him  to  know  what  the  lord 
would  assess,  he  could  not  come  prepared 
for  its  payment  [q). 


(o)  3  Strange^  1049.    Halion^  bart.  r.  HaaeiL 
( p)  Se^  Dat^L  737«    GrmU  k  AttU^  in  not. 
*  Custom  for  the  lord  to  seize,  &c.  till  the  fine  be 
paid,— good.     Cro.  £/ix,  351. 
(j)  4  Co^  97.  bt  2S*  a,    Hotart  &  Hammimd.    But 
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If  the  lord  assess  an  uncertain  fine  when  in 
truth  the  fine  should  be  certain,  the  tenant, 
to  prevent  forfeiture,  should  tender  what  be 
conceives  the  certain  fine  (r). 


Where  to  be 
paid. 


•In  order  to  incur  a  forfeiture  for  non-pay- 
ment, the  place  appointed*  for  payment  of 
the  fine  should  be  within  the  manor,  and  so 
appear.  But  in  an  action  of  debt  for  the 
fine  it  is  not  essential  that  the  place  be  ex- 
pressly alleged  to  be  within  the  manor,  forit 
shall  not  be  presumed  to  be  out  of  the 
manor:  and,  indeed,  it  is  said  that  the  lord 
may  appoint  a  place  for  payment  out  of  the 
manor,  and  recover  in  debt;  though  such 
appointment  would  not  be  good  in  case  of 
[  318  ]  forfeiture  {s).  But  this  doctrine  appears 
questionable.  For  if  an  appointment  out  of 
the  manor  would  be  good  in  one  case,  it 
should  seem  that  it  would  be  so  in  the 
other;  since  the  difference  would  be  in  the 


this  reason  does  not  seem  to  apply  in  cases  where  the 
lord  is  rentricted  to  two  years  value,  for  then  the  tenant 
might  have  come  prepared. 

(r)  Cro.  Jac,  617.     Gardiner  &  Norman. 

*  Some  place  should  be  appointed.     13  Co,  3. 

(9)  I  Lord  Raym.  44,     YaxUy  v.  Rawer. 
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event,  and  not  in  the  thing  itself.  The  ar« 
g'ument  too  urged  by  Serjeant  Rotherhanty 
in  the  case  of  Yaxley  v.  Rainer^  has  much 
weight;  "  thatifsuchappointment  be  good, 
the  tenant  might  be  forced  to  go  all  over 
England  in  quest  of  the  lord,  to  the  tenant^s 
great  prejudice."  And  it  does  not  appear 
that  the  lord  can,  in  any  case,  oblige  the 
tenant  to  go  out  of  the  manor,  except  it  be 
to  a  court  within  the  same  honour,  by  cus-^ 
torn,  as  before  noticed  (/). 

When  the  fine  is  regularly  assessed,  (for  a  Demand 
regular  ttssessmeni  is  absolutely  essential  (u),  the'persoD  of 
there  must  be  a  demand  of  such  fine,  and  ^«^«Dant. 
that  of  the  person  of  the  tenant  (tr),  by  the 
lord  or  his  steward  (or),  of  the  specific  sum  How  to  be 
assessed  :  for  if  he  demand  a  larger  sum  than  ™ 
is  due,  he  must  make  a  new  demand  before 
he  can  recover  at  law;  for  he  shall  not,  on     [  319  ] 


{t)  AntCy  p.  [253]. 

(«)  DougL  797.  731  •  in  not.  and  antef  [3 1 4].  n.  {g), 

(to)  Hoh.  135.  Denny  &  Lemman,  2  Mod,  229- 
Trotter  v.  Blake^  in  Scacc. 

(x)  2  Mod.  229.  Trotter  v.  Blake,  in  Seacc.  And 
the  steward  may  demand  it  without  an  express  authority 
in  writing.     Trotter  v.  Blake. 
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such  former  demaod,  recover  what  is  actu- 
ally due,  but  judgment  shall  be  gtvea 
against  bim(y). 


At  to  infantf 

andfemefco- 

▼crt. 


The  Statute  9  Oeo.  c.  39.  relative  to  co- 
pyholders who  are  covert  or  under  age,  and 
entitled  by  descent  or  surrender  to  the  use 
of  a  last  will,  ordains  that  the  fines  imposed 
on  their  admission  shall  and  may  be  de» 
Bianded  by  the  bailiff  or  agent  of  the  lord,  by 
a  note  in  writing  signed  by  the  lord  or  bis 
steward,  and  left  with  such  infant  or  feme 
covert,  the  guardian  or  husband,  or  with 
the  tenant  or  occupier  of  the  premises;  but 
that  no  forfeiture  of  the  copyhold  tenements 
of  such  infant  or  feme  covert  shall  be  incur- 
red  by  reason  of  the  non-payment  of  their 
fines. 


RecoTery  of 
fines. 


Seizure  on 
non-admit- 
tance. 


Thirdly^  as  to  the  recovery  of  fines. 

As  no  fine  is  due  till  admittance,  the  ad- 
mittance of  the  tenant  is  compulsory  (2). 

^ 

(y)  See  Skin.  349.     Ttim  v.  Perkmt.    Aod  see 
Dough  73 1-2.  Not 
(x)  Co.   Copyk.  8.  41.    Tr.  p.  g6.    a  BL 

371-2.  cb,  93. 
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If  the  tenant  does  not  come  to  be  admitted 

on  the  uslial  proclamations,  the  lord  (except 

in  the  cases  of  femes  covert  and  infants 

whose  estates  are  protected  by  the  statute  of 

9  Geo^  may  seize  the  lands  to  his  own  use 

till  the  tenant  appear  and  be  admitted;  and 

if  there  be  a  special  custom  for  that  purpose,     [  S20  j 

may  seize  them  as  an  absolute  forfeiture  (a). 

In  the  cases  of  femes  covert  and  infants  FroTitiontbj 
who  are  entitled  by  descent  or  surrender  to  in  cases  of  i'a- 
the  use  of  a  last  will,  it  is  provided  by  sta-  fem^'coTert. 
tute  that  if  they  do  not  come  in  to  be  ad- 
mitted in  person,  or  the  former  by  their  at- 
tornies  (which  they  are  thereby  empowered 
to  make,)  or  the  latter  by  their  guardians,  or 
having  no    guardians,    by    their  attornies 
(which  they  may  appoint  by  virtue  of  that 
act,)  at  one  of  the  three  then  next  courts, 
the  lord  or  steward^  on  due  proclamation, 
&c.  may  appoint  such  guardians  or  attor- 
nies for   the  purpose  of   admission;    and 


(a)  3  Dumf.  4r  Etui^  \G9.  Doe  d.  Tarrant  &  al.  v. 
Heliier  kal.  Watk,  GM.  Ten.  230.  &  N.  C.  p.  442. 
1  P.  Wms.  131.  North  y.  Earl  of  Strafford.  2  Atk. 
449*    Clayton  v.  CookeSf  and  antey  p.  [234],  &c. 


491  FINES. 

thereupon  impose  the  just  fines.  And  if 
such  fines  are  not  paid  as  directed  by  that 
act,  the  lord  is  empowered  to  enter  and  take 
the  profits  (but  without  iil>erty  to  fell  tim- 
ber)  till  such  fines  and  the  consequent  ex- 
penses are  satisfied,  rendering  an  accouotof 
such  profit,  &c.  to  the  persons  entitled*. 

But  if  the  husband  of  a  feme  covert,  or 
the  guardian  of  an  infant,  pay  such  fines, 
then  they  may  reimburse  themselves  out  of 
the  profits  of  the  estates  as  directed  by  that 
act  (6). 

Actional  And,  independently  of  these  remedies, 

law. 


*  [The  statute,  however,  is  confined  to  the  cases  ex- 
pressed therein ;  viz.  title  by  descent,  or  surrender  to 
the  use  of  a  will :  and  does  not  apply  to  a  title  under  a 
deed.  And  to  a  bill  therefore  by  the  lord,  stating  a 
title  in  remainder  by  deed  of-  appointment  under  a  set- 
tlement, and  an  admission  by  the  tenant  for  life  with- 
out fine,  he  having  paid  a  fine  upon  a  former  admisdoo 
under  his  original  title,  and  upon  his  death,  praying  a 
discovery  and  production  of  the  deed  in  aid  of  an  ac- 
tion under  the  statute,  a  demurrer  was  allowed. 
13  Ves.  Jun.  240.     Ld.  Kensington  v.  ManseilJ}. 

[b)  9  Geo.  c.  29. 
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thus  expressly  given  by  the  statute  of 
George  the  first,  the  lord  may  maintain  an 
action  of  indebitatus  assumpsit^  for  the  fine 
against  an  infant  who  has  been  actually  ad- 
mitted, on  such  infant's  coming  of  age:  and 
according  to  Mr.  Justice  Yates^  in  the  case 
of  Evelyn  v.  Chichester  (c),  even  during  his 
minority*. 

For  it  has  now  been  long  settled   that  Debt  or  «- 
debt  or  indebitatus  assumpsit  will  lie  for  a 
fine  {d). 

And  such  action  of  debt  or  assumpsit  is 
not  within  the  statute  of  limitations  {e). 

If  the  lord  admit  and  die  before  the  fine  be 


(c)  3  Burr.  1717. 

*  On  action  the  lord  need  not  identify  the  lands. 
Sees  Peer.  Wms.  148.  151.  North  v.  Earl  if  Countess 
of  Strafford.  Bill  in  equity  to  ascertain  lands.  See 
4  Ves.  Jun.  180.  Duke  of  Leeds  v.  Earl  o/Strafford, 
kc. 

(d)  Carth.  92.  Shuttleworth  &  Gamett.  Dougl. 
729-    Grant  &  AstUy  and  notes. 

(e)  1  Levinz.  273.  cited  in  Hodgson  v.  Harrisy  as  so 
adjudged.    2  Keb.  536,  pi.  56.  S.  C.    Gilb.  Ten.  178. 
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Ootheiordf    paid,  it  will  belong  to  bis  executors ;  who 

death,  the  ...  •         ^  ^  J    « 

finei  then       may  bring  an  assumpsU  or  debt  for  it  {/).  But 

hitezecuton.  1^  ^^'1  ^^  ^^  charge  OH  the  lands;  and,  there- 
fore, the  persons  entitled  to  fines  unpaid, 
can  have  no  action  or  bilU  or  other  remedy, 
against  a  purc/uiser  or  iurremteree  for  aoy 
fines  which  became  payable  before  the  pur- 
chase  (f). 

C  S«2  ] 
Waiyer  of         '  ^  ^^  ^^^  repeatedly  observed  that  the 

admittance     gn^  is  not  due  till  admission,  and  it  seems 

bj  the  heir. 

to  follow,  inevitably,  that  where  the  heir 
waives  admittance  no  fine  can  be  claimed. 
But  it  has  been  doubted  by  some  whether 
the  heir  could  waive  the  possession  or  not : 
yet  such  doubt  does  not  appear  to  be  well 
founded;  biat,  on  the  contrary,  it  seems 
now  acknowledged,  that  he  may  refuse  ad- 


(/)  3  Lev,  96U  Shuitlewarthv.  Gamet.  CorlA.  90. 
S.  C.  1  SAoio.  3S,  8.  C.  So  of  Reliefs.  See  KkL 
1 47.  a.  Fiixk.  Avowries  pi.  233.  3  Co.  66.  a.  And 
Ihriot.  See  poet.  chap,  on  Herioti.  Fiizh.  Avemru^ 
333.    AlaoofjR^xr.   I  RoU.Abr.37^  Ckmu!eru,(V). 

ig)  I  RoireAbr,37^.  Clumeerk  {V).  Hiiekamr. 
Finch » 
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mission,  and  consequently  not  be  subject 
toafine(A). 

We  come  now  to  the  third  class  of  6nes  Fines  due  on 
payable  by  copyholders ; — those  which  are  ^i^^^  ^^ 
due  on  licenses  by  the  lord  to  empower 
the  tenant  to  do  certain  acts;  as  to  de- 
mise, &c. 

There  is  little  to  be  observed  on  this 
head;  such  fines  being  rarely  due.  It  is 
laid  down,  however,  that  there  must  be  a 
special  custom  proved  to  support  the  claim 
of  such  fine;  for,  by  general  custom,  fines 
are  due  only  oa  admissions  (i).  But  if  such 
a  custom  exist,  debt  will  lie  for  its  reco- 
very [k).  In  the  case  of  Yaxley  v.  Rainer  [k) , 
the  fine  was  for  licence  to  aliene;  and  there 
is  an  express  provision  in  the  statute  12 
Car.  2.  (/)  to  prevent  the  abolition  of  any    [  393  ] 


[h)  See  Waik.  Gilb.  Ten.  292.  and  No.  cxii.  p.  462. 
3  Burr.  1719-  2  Atk.  A49.  and  3  Pr.  Wmt.  151.  and 
Siderf.  5S.  in  Wheeler  ▼.  Himfmr. 

(t)  Co.  Capyh.  s.  S6.  p.  197* 

{k]  1  Lord  AoyM.  44.     Yaxley  v.  Sainer. 

(/)  C.  S4.  s.  6. 
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fines  for  alieoation,  due  by  particular  cos- 
toms  of  particular  manors  and  places,  other 
than  fines  for  alienations  of  lands  or  teoe- 
ments  holden  inunediately  of  the  kiog  k 
capite. 


CHAP.  VIIl- 


OF   FORFEITURE. 

[384] 
As  the  copyholder  originally  held  strictly  Natetcof; 
Bt  the  will  of  the  lord,  and  is  still  regarded 
by  the  law  dn  holding  at  will  in  cases  where 
the  custom  of  the  manor  has  not  restricted 
that  will  and  protected  the  estate  of  the  co- 
pyholder, so,  if  the  copyholder  does  any 
act  incompatible  with  the  relation  in  which 
he  stands  as  tenant,  if  he  denies  his  depen- 
dency, or  refui^es  to  Comply  with  the  terms 
of  the  grant,  the  law  deems  it  a  determina- 
tion of  the  will  by  which  he  holds ;  and  the 
estate  shall  return  to  the  lord  who  grant- 
ed it. 

The  copyholder,  indeed,  is  not  now  de*- 
pendekit  upon  the  caprice  of  his  lord;  the 
law  and  the  custom  of  the  particular  manor 
of  which  he  holds,  have  now,  in  many  re- 

11 
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spectt,  protected  and  established  his  estate. 
But  then  he  can  only  claim  the  protection 
of  custom  while  he  complies  with  its  dic- 
tates. If  he  regulates  not  his  conduct  by 
the  rules  which  that  custom  has  prescribed, 
he  is  not  entitled  to  its  favour.  If  he  trans- 
gresses the  customs  of  the  manor,  the  chs> 
toms  of  the  Qianor  can  no  longer  suppoit 
his  estate.  While  he  performs  his  serricesj 
and  returns  and  fulfils  the  duties  of  his  te^ 
i  S^  ]  nancy,  the  law  interposes  in  his  behalf,  and 
controls  the  will  of  his  lord ;  bat  the  law 
eannot  countenance  him  in  doing  wroB|;. 
If  he  obeys  not  the  law,  the  law  must  with* 
hold  its  protection. 


2[^?*'*ooiit       ^•^'lU  therefore,  inquire  into  whatadi 
lo  a  forf«i-     of  the  copyholder  will  be  deemed  a  deter* 
mination  of  the  will  by  which  he  holds,  and 
amount  to  a  forfeiture  of  his  estate. 


But  before  we  proceed  we  must  obserrs 
that  such  acts  of  the  tenant  must,  from  tbe 
very  nature  of  the  thing,  be  wrongful  acts, 
and  that  the  will  to  be  determined  is  that 
of  the  lord;  for  should  the  tenant  determiat 
own  wiil  to  hold,  by  any  rtghffmi  act,  it 
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-      * 


^ouW. indeed  be  a  relinquishment  or  ex- 
tinguishment of  the  tenancy;  but  ft  would 
be  whoUy  different  horn  forfeiture  at  law. 


*«• 


If  a  copyholder  be  attainted  of  trea-  Treuonor 
son  or  felony,  his  copyhold  is  immediately    *  ,j^    » 

fbrfeited  to   the  lord  (m).       And  this  not  ^  ^"^  ^      -X     '^ 
only  as   a  punishment  for  his  crame,   but    \j;^'J^/       i^jp^ 
because  his  capacity  to  fill  the  tenancy  is  at    ^^^^^Jia^Ji^y 
an  end.     On  attainder  be  becomes  dead  in     .  j^^MzU^  ^  ^^ 
law;  and  he  cannot  continue  his  estate  after  ^v^^     ^^^    '^^^ 
he  has  forfeited  his  existence.     And  m  the^^  j$^gL^^r^ 
cases  of  corruption  of  blood  he  can  have  no  ^4*^  ^  ^^f/it^ 
_one  to  inherit  his  estate,  where  custom  had     [  3^6  l^jyj.r/^ 
made  it  hereditary.  In  some  manors  (w),  in*    J 3V*^  *      " 
deed,  this  corruption  does  not  take  place; 
but,  though  the  father  be  attainted,  the  son 
shall  succeed. 

If  the  copyholder  be  outlawed  for  a  capi-  Ooiltwry. 
tal  crime,  the  same  reasoning  seems  to  ap- 
ply (o).    Till  the  outlawry  be  reversed,  he 


■■tti.  ..ii. 


(m)  Hawk.  P.  C.  b.  9.  e.  49,  9.  ?•  and  the  beoki 
there  referred  to. 

(fi)  See  Robw.  Gfrv.  h.  2.  c.  4.  ciiid  in/r^y  Apptbd^ 
N0«  L  Customs  o/Dsfmoek,  eo.  Gloc. 

(o)  See  GUb.  Ten.  842.  fVatk.  Ed. 
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has  no  legal  existence*  nor  can  there  be  aoy 
one  to  perform  the  services  or  returns. 
Besides,  as  such  outlawry  amounts  toa  con- 
viction, his  punishment  incurs. 

AlieoatioD.  If  the  tenant  by  copy  convey  any  com- 

mon-law interest  in  his  landstoanother/itis 
a  forfeiture;  as  such  an  act  is  incompatible 
with  his  tenancy.  Thus  if  he  make  a  fe- 
offment with  livery  (;?),  or  levy  a  fine  (y),  it 
would  not  only  be  a  determination  of  his 
estate  at  will,  but  an  absolute  disseisin  of 
the  lord. 

So  if  he  make  a  lease  for  years  without 
license  (r),   though    by  parol    only  (s) ;   or 


(p)Xta.  *.74.   4.C0.  2l.b. 

{q)  See  3  Dumf.  Sf  East,  1 62.  Doe  d.  TarrmUk 
tiL  V.  Hellier  &  aL  And  equity  will  uot  relieve. 
2  Peeve  Wm$.  146.  Lady  WkeUttme  v.  Su,  Bmf. 
But  a  fine  levied  to  bar  an  equity  is  no  forfeiture,  ibid, 
and  see  anie,  [63]«  The  lord  roust  reverse  the  Jkit  or 
recovery  within  the  time  limited  by  stat.  or  be  wiJl  be 
barred.  See  Doe  d.  Tarrant  v.  Heilier,  ubi  sup.  and 
I  Cruise^  C.  15.  and  ibid,  v.  2.  c.  14. 

(r)  Co.  Utt.S^  a.  [and  note  thereto  (4).]  For  one 
year»  and  so  from  year  to  year.    For  one  year,  with 
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even  if  it  be  to  commence  in  futuro{t) ;  it     [  3?7  ] 
will  be  a  forfeiture  of  his  tenement.     So  if 


covenant  that  leasee  shall  enjoy  for  another  year»  &c. 
See  i  Bulstr.  1 89-90.  [A  lease  granted  bya.copy- 
hol.Ier  on  the  former  terms,  a  cause  of  forfeiture,— on 
the  latter,  not ;  ibid.  Demise  by  a  cop}  holder  for  one 
year,  and  from  thence  from  year  to  year,  for  the  term  of 
thirteen  years  more,  if  the  Idrd  would  give  license^  and 
so  as  there  should  he  no  forfeiture :  held  that  the  license 
of  the  lord,  &c.  was  a  condition  precedent  to  the 
lease  for  the  further  term  of  thirteen  years,  and  not 
being  granted,  there  is  no  lease  at  law  further  than 
from  year  to  year.  4  East,  221.  Doe  d.  Nunn  v. 
Xufkin  &  al  and  11  Ves,  Jun.  170.  Lufkin  v.  Nunn, 
So  an  ag;reement  to  grant  a  lease  of  a  copyhold  for  21 
years  if  the  license  of  the  lord  could  be  obtained,  ancj 
that  in  the  mean  time,  until  such  license  could  be  had, 
it  should  be  lawful  for  the  lessee  peaceably  and  quietly 
to  enjoy  and  occupy  the  premises,  has  been  held  not  to 
be  a  demise  for  more  than  one  year,  ani  consequently 
not  to  create  a  forfeiture.  2  Taunt.  52.  Doe  d.  Wood 
▼,  Morris.  Demise  of  freehold  and  copyhold  lands  at 
an  entire  rent:  habendum,  so  much  as  freehold  for  21 
years,  and  so  much  as  copyhold  for  three  years,  (a  de- 
mise to  that  extent  being  warranted  by  the  custom,) 
and  covenant  for  renewal  of  the  lease  of  the  copyhold 
every  three  years,  (oties  quoties,  during  the  21  years, 
under  the  like  covenants  ;  and  that  in  the  mean  time, 
and  until  such  new  leasee  should  be  executed,  thelessee 
should  hold  the  said  land,  as  well  copyhold  as  freehold^ 
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be  axeeed  faia  licease;  as  if  he  have  a  U* 
ceoae  to  demise  for  two  years^  and  he  demise 
for  three;  or  if  his  license  be  not  io  other 
respecta  pursued  («). 

But  a  common  law  interest  must  actually 
pass  in  order  to  work  a  forfeiture*  For  if 
the  copyholder  execute  a  deed  of  feoffment. 


Ice. :  held  that  this  was  only  a  lease  of  the  copyhold 
for  three  years,  and  that  the  lessor  might,  after  the 

r 

three  yesn,  recover  the  premises  in  ejectoieiit  against 
the  lessee,  there  not  having  been  any  fresh  lease  granted. 
8  Maule  if  SWist^m  %55.  Ftnwy  d.  Ea$thamy  wUL  t. 
CkiUm  And  see  fVirther  as  to  a  covenmni  or  promise  to 
demisct  injra,  p«  [328],  and  the  books  there  cited.] 
Threp  leases  for  a  year  each,  &c«  to  the  same  pereon, 
and  all  made  at  one  time,  deemed  Me  cosMysaee  awf 
Sfitf  /«rm.  See  Cro.  Car.  233.  Maiikewi  v.  Wktit^m. 
Of  proof  of  lease,  <cc.  see  I  BukU  189*  Hmmlem  ▼. 
Hmmien.,  [Custom  to  lease  for  31  years  without  li« 
cense,  good,  l  SoiL  185.  l,Shaw.  384.]  Instances  of 
leases  being  made  for  40  years,  no  proof  of  custom. 
See  Cro.  Eiu,  351.    Jackmanv.  Hoddeson. 

(#)  Moore.  393*  Eoii  t.  Harding.  Cro.  Elh, 
498.  S.  C.  Ibid.  35K  J^ckman  v.  Hodd^som.  Add 
whether  the  lessee  enter  or  not.  Moore,  399.  East  t. 
Iffarding. 

(I)  Emei  h  Hardmg.mbietip. 

M  Cro*  £<Mr«  3^    JaekMm  k  Neat. 
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but  make  no  livtry,  he  shctt  DM  foffei((#)  i 
6r  if,  on  arach  feoffmeut,  he  «v0n  mehes 

I 

letter  of  attorney  to  give  deiBio,  it  i^lfmitdf' 
seem,  according  to  the  bettet  opinion,  tabe 
no  forfeiture  titi  livery  be  actually  [Bade(;^). 

So  if  he  iiiakef  a  bargain'  and  rale,  though 
such  bargain  and  stfle  be  regufady  enrolled, 
yet  no  tbrfetture  will  incur  (y).  Far  A'btfr-< 
gain  and  sale  can  only  pass  whtft  Ibf  bar- 
gainor has  a  right  to  convey.  Now  the  co- 
pyholder, being  only  a  tenant  at  will,  can 
convey  nothing  by  right ;  and  a  bargain  and 
sale  cannot  operate  by  wrong,  as  a  feoff- 
ment; it  could  work  no  discontinuance  at 
coqioion  law :  and,  consequently,  as  it  can 
convey  nothing,  either  by  wrong  or  byt 
right,  nothing  can  be  conveyed:  and,  coiMM^ 
quently,  no  interest  can  pass  at  all';  aAd,  [  9S8  1 
consequently,  no  forfeiture  can  be  effected. 
Besides,  a  bargain  and  sale  only  passes  ai^t 
use^,  till  the  statute,  operacing  u^pon'  suely 


{w)  Co.  Liti.  59>  a. 
(x)  N.  (3)  to  Co.  lift  59.  a^ 
(y)  Gilb.  Ten.  iSB.  abd  ffoik.  cxViiL  p.  451. 
*  So  by  cons^ttfence  of  a  ledbe  i«hfeb  i«  iH  tHVA^i^ 
bargUQ  and  sale)  and  release.    At  no  aie  aridei  by  lif^ 
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uiei  tramfers  the  possessioo.  Now  tbe  co-i 
pybolHer  being  only  a  tenaot  at  will,  caoDot 
be  seised  to  an  use ;  and  if  there  be  oo  ase 
raised,  the  statute  cannot  attach.  Hence^ 
no  estate  passing,  there  can  be  no  forfeiture. 

Again,  with  respect  to  a  lease  for  years, 
^n  interest  {z)  must  actually  pass.  For 
a  promise  or  covenant  to  demise,  will  not 
amount  to  a  forfeiture ;  for  it  is  no  lease  (a). 


'  /  lesBCyor  at  least  is  not  executed  by  the  stat.  the  lessee  is 

^^^  not  in  possession,  and  consequently  not  capable  of  tak- 
ing a  release.  Besides,  supposing  a  release  made  to  a 
person  actually  in  possession  and  capa1>le  of  taking  it, 
it  would  only  pass  what  the  releasor  had  in  him  at  tbe 
time,  and  could  not  operate  by  wrong.    .See  3  MoiL 

151. 

(r)  For  it  is  not  necessary  that  the  lessee  should  ac- 
tually enter.  See  Moore,  XSA-S.  per  Anderson j  and 
IUd.^9^.  EoMt  h  Harding. 

(o)  See  Gilb.  Ten.  333-4.  Watk.  ed.  [  j  Keh.  ^. 
Lentha/l  v.  Thomas.]  3  Keb.  638.  Richards  v.  Oei^. 
[S  Mod.  79.  S.  C.  under  the  title  of  Richards  v.  Sea^ 
1  Bulstr.  190.  Hamien  y.  Hamlen*  [See  also  3 
Taumt.  62«  Doe  d.  Wood  v.  Morris.  2  Manle  ^ 
S^w^f  255.  Fenny  d.  Eastham,  wid.  v.  CAi/dL  an^ 
^"pra,  p*  [326],  note  (r).] 


FORFEITURE.  «tt 

-  Anaiff,  if  a  copyholder  for  Ufe  aurreDder 
in  ttie  court  of  the  lord  to  the  use.of  another 
in  fee,  it  will  be  no  forfeiture  (6).  For  a 
surrend^r^  like  a  bargain  and  sale,  can  only 
pi»8  what  the  person  makiiig  it  may  lawfully 
transfer  (c).  Besides,  even  on  the  supposi- 
tion that  such  surrender  would  pass  the  fee, 
It  would  be  the  fee  o^  the  copyhold  interest, 
and  not  of  an  estate  at  common  law  ;  which  [329  '\ 
is  essential,  as  before  remarked,  to  work  a 
forfeiture.  A  surrender  too  is  made  with 
the  privity  of  the  lord,  or,  which  is  the 
same  thing,  of  his  steward ;  and  if  the  lord 
accept  such  surrender  in  fee  from  the  co- 
pyholder for  life,  and  admit  the  appointee 
accordingly,  it  will  be  his  own  act. 

So  it  is  said  if  the  copyholder  for  life  suf- 
•  fer  a  recovery  in  the  manor  court,  it  will  be 
no  forfeiture  even  of  his  life  estate,  without 
a  special  custom;  as  the  lord  is ^ party  to  a 
recovery :  besides  the  estate  recovered  ean 
be  only  a  copyhold,  and  not  a  common  law 


(h)  Moore^  753.     Oldcot  v.'  LeveiL    4   C^.  S3,  a^ 
BuUock  &  Dibley. 
(c)  Ante,  ch.  3.  p.  [52].  [98], 
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ertftle,  Mid  Cberefqte  the  <lepe8daiiey  it  not 
denied  (</)• 

Denial  or  re*      Another  csuw  of  forfettort  istbedMict 

funl  of  ier-  ^       ■     i*  •  », 

▼iMhftc.       or  retMal  of  services.     For  tbe  copyholder, 

by  denying  or  refnsing  fats  returns,  thuv 
breeks  the  coiulitiou  by  which  he  held.  In 
such  case  the  consideration  fktU;  and,  of 
ooHequence,  the  loni  is  ettCitled  to  reaooie 
his  grant. 

If  the  tenant  in  open  covrt  eicpreBsl^  dig^ 
dahns  being  tenant  to  the  iord ;  if  he  de* 
clares  that  he  owes  him  no  servicee,  and  con* 
sequently  refuses  rendering  any ;  these  are 
evident  acts  of  forfeiture  (e). 

C  SSO  3  So  if^  when  in  court,  he  refuse  being 
sworn  on  the  .  homage  (/) ;  or  if,  when 
sworn,  he^r^se  to  present  according  to  his 

(rf)  See  GUb.  Ten.  835.  k  Waik.  N.  cii.  p.  443. 

(#)  See  KUck.  134.  b.     JIT.  49.  £4.  S.  pi.  9*  £  S5« 
C0.  <>pyAk  ••  67.  7r.  13S» 
(/}  Cq.  Capjfk.  I.  S7.  Tr.  13S. 


FQRf£lTt7RB«  SOft 

o«tb  (g) :  if)  on  a  p€r$4mal  (A)  sumfncHDs^  hm 
perform  not  his  suit,  without  alkgifigasuf^ 
ficient  causQ  (t)»  a  forfeiture  shall  be  in- 
cinrred. 

m  » 

« 

So  if  he  come  not  in  to  be  admitted  oa. 
due  proclamation,  it  will  be  a  forfeiture, 
either  quouique  or  absolute^  according  to 
the  qustotu  {k),  «  Or  if,  on  admittance,  ha. 
pay  not  hia  fine  (/). 

But  we  must  observe  that  the  refusal  of 
services  must  be  a  wilful  and  absolute  re- 
fusal to  be  the  cause  of  forfeiture  (m):  for  if. 


ig)  Co.  Copyh.  s.  57.  Tr.  132.  Moore^  550.  pi. 
46s.  3  Le(m.  109.  Sir  ChrUtopker  Hati4m*$  case, 
and  Bir  R.  Soutktpeli  &  Tkurston  cited. 

(A)  For  a  general  sammoos,  as  at  the  church,  &Ck  ia 
not  sufficient.  Cre.  EUp  60S.  Crisp  &  fVyer,  and 
Sir  Chriitopher  B^icn^s  case  cited.  Godb.  149.  ea. 
17&*  Lord  Daeres  &  HarleuOm^  and  Winter  e  case 
cited.  I  RoU.  Abr.  ^lyj.  Cvpyk.  (C)  pi.  7»  S,  9.  See 
1  Leem.  104.  Sir  J.  Braunche's  case,  and  3  Buist.  80. 
Beijieid  v«  Adtme,  &  Gilb.  Ten.  2^9,  230. 

(s)  See  Co.  C(if>yA.  8«  57.      1  Leon.  104.     Sir  J0 
A>aifiieA«*j  case; 

{Ui  See  miiet  [230].  [234],  &c. 

(/)  See  ante,  [3 15].  [3 19].  ' 
(n)  Oodb.  142-3.  ca.  17(>*  and  Winter* $  case,  cited. 
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[  331  ]  it  be  doubtful  whether  they  be  due  car  qM, 
od  the  copyholder  refuse  till  they  be  ascer- 
tained {n) ;  or  if,  on  the  demand  of  rent,  be 
say 8  he  has  no  money,  and  so  entreats  the 
lord  to  forbear  (o),  no  forfeiture  will  thereby 
be  incurred  {p). 

Witte.  A  copyholder,  though  regarded  as  a  te- 

nant at  will,  is  obliged  to  keep  the  tew- 
ments  in  repair;  for  which  reason  he  is  eo- 
titled  to  botes  or  estovers  by  the  general 
law,  without  alleging  a  special  custom  [g)» 


(n)  Gilb.  Ten.  <230.  S  Mod.  229.     Trotter  r.  Blake. 

(o)  Godb.  142-3. 

(p)  See  further  Co.  Copyh.  b.  57-  OM.  Tern,  2SSt 
&c.  Comyn's  Dig.  Copyh.  (M.  4.)  Finer* s  Copyk.  N. 
(^),  &c. 

(g)  See  I  Lord  Raym.  55  K  Asktnead  &  Riotger^ 
and  Gilb.  Ten.  237*  Watk.  Ed.  A  eommiMion  iksli 
go  out  of  chancery  to  set  out  sufficient  timber  for  botes, 
&c.  See  Ca$.  T.  Finch.  199.  J^yray  9c  d.  r.  BeUmg* 
ham  ical.  If  the  lord  demise  the  manors  e«ceptipg%ll 
woods,  &c.  aud  the  lessee  grant  by  copy,  the  Mpy- 
holder  shall  nevertheless  have  his  botes.  So  if  the  co- 
pyholder be  entitled  to  botes  in  the  lord's  wastes  or 
woods,  and  the  lord  alien  the  wiistes  or  woods,  tt  sfasll 
not  prevent  the  copyholder's  daifn  to  estovers.    8  O^ 


FORFEITURE.  -511 

'He  to,  therefore,  contrary  toother  tenants  at 
will,  or' at  least  to  those  who  hold  strictly  at 
wili  a  common  law  estate  (r),  aftswerable 
for   permissive    a^    well    as  for   voluntary 

.  waste  («). 

Thus  if  SL  copyholder  pull  down  a 
house  (<),  or  suffer  it  to  become  ruinous  for 
want  of  timely  reparation  (ti) ;  if  he  build  a 
new  one  (w) ;  a  fortiori^  if  he  pull  the  new      [  332  j 


<■'« 


-63^  Swayaic't  ca^e.  See  also  13  Co*  67*  Reydon  v. 
Smith,  (3d.  point.)  1  Roll.  Ahr,  508.  Copyh.  (D)  pi. 
18.  East  V.  Harding. 

(r)  Litt.  8.  7 1  •  and  Co.  Litt.  57*  &• 
'  (m)  See  Co.  Litt.  63.  a.  and  Harg.  N.  (I).  Co. 
Copyh.  s.  57.  Tr.  134-5.  1  5a/A?.  186.  Eastcourth 
Weeks.  Owen,  17-18.  Wast^  is  sometimes  only  pu- 
nishable by  line.  Vide  Append.  No.  II.  Customs  of 
Yetmin^er  prima,  Co*  Dorset. 

(I)   1  Bulst,  50.     Brocke  v.  Breare. 

(tt)  Co.  Copyh.  s.  57.  Tr.  134-5,  [A  mortgagee  of 
a  copyhold  may  pull  down  ruinous  houses  and  build 
much  better.  The  lord  has  a  right  to  say  that  the 
teoant  should  not  let  the  houses  fall;  and  might  seize 
if  he  did.  Per  the  Master  of  the  Rolls,  in  Hardy  v. 
Reevesm  4  Ves.  Jun,  466.] 

^)  Set  Watk.  Gilb.  Ten.  235,  and  N.  (C). 
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■ 

iiOQM  domi  again  {z^  he  shal)  forfeit  Iris  it- 
Bemeot. 

So  if  by  his  neglect  or  misconduct  the 
lands  becomes  useless  or  unpro6tabIe;  as  if 
he  suffer  the  banks  to  decay,  so  that  the 
lands  become  overflowed  or  marshy  (y);  or 
if  he  change  the  nature  of  them;  as  by  lura* 
ing  arable  land  into  hop  ground,  or  a  pis* 
chary  («),  or  the  like ;  it  will  be  a  forfeiture. 

So  if  he  fell  timber  (except  for  the  neces- 
sary botes  or  estovers  (a)>)  unless  he  be  war- 
ran  ted  by  a  special  custom  (6).     If  he  felt 


(jr)  Ibid,  and  see  1  Bulsi.  50.    Brocke  v.  Btare, 
'   (y)  Co.  CopyL  8. 57-  TV.  135. 

(z)  See  Litt.  Rep.  964,  &c.  Pasim  ic  Uibert. 
Hutt.  102.  S.  C.  Hell.  5.  S.  C.  (Pa$i<M  &  JITmiJ. 
Giib.  Ten.  S36. 

(fl)  Amte,p.ll3\].{q). 

[b]  I  Roll.  Abr.  509-     C&pyk.  (E)  pi.  2.  Fuller  t^: 
Terry.     1   lord.   Raym.  551.   Athmead  &,  Hunger. 
t  Durnf.  Sf  East,  746.   Mardiner  r.  EUhii,  and  9» 
Brocke  v.  Beare^  ubi  sup,     FtsA.  an  Copyh.  9Sf  &e. 
1  Leon.  272.     [So  if  he  top  timber  trees  and  nwkei 
them  pollards.     Stra.  447.     Peacky  y.  The  Duke  rf. 
Somerset.']    Custom  for  a  copyholder  for  life  to  c|it. 
timber,  bad.     I  Buhir.  51.    ^  Dnntf..^  EmsU  7^ 
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timb^  for  botes,  be  may  sell  the  tops  and 
bark  tonrards  -defray] Dg  the  charge  of  repa«> 


,-^^iimf^mmmm 


MardrHtrr.  ISUhiU  Lord  shall  have  timber,  etce|}t^^' 
by  custom.  S«fe  Kick,  80.  b.  [B7  special  custom  a 
copyholder  in  fee  may  cut  down  trees  and  sell  them  at 
his  will.  1  RolL  Ahr.  560.^.  «5.  Cro.  Car.  221. 
JOaL  S.  JVby,  2.  So  a  copyholder  for  life  who  by  cus- 
tom names  his  successor;  for  he  has  ^aii  an  inherit- 
ance. 1  RqU.  Jbr.560.  I.  35.  1  Brow.  132.  2  Broto. 
67*  Noyp  2.  But  a  copyholder  for  life,  merely;  can- 
not cut  down  and  sell ;  and  a  custom  that  a  copyholder 
not  having  any  further  interest  than  for  life,  may  cut 
down  trees  at  his  will  and  sell  them,  is  void.  I  Roll.  Ahr. 
d60. 1.30.  1  BuUtr.  158.  3  Buhtr.  81.  Cro.  Car.  221. 
a  Brow.  85.  Noy,  2.  Jon.  245.  So  if  a  copyhold  be 
granted- to  a  man  and  his  heirs  for  three  lives,  but  he 
has  no  power  of  compelling  the  lord  to  renew  on  the 
fklling  in  of  the  lives,  he  cannot  cut  jthe  timber  growing 
on  the  estate.  2  Dumf.  if  EasU  746.  Mardiner  v. 
XHhot.  Where  there  is  not  a  special  custom  for  the 
copyholder  to  cut,  the  lord  may  cut  and  the  copyholder 
has  no  remedy  against  him,  though  he  be  copyholder 
fer  life,  and  pleads  that  he  has  not  sufficient  for  re- 
ptttB.  ll.  contra^  m  B.  R.  and  Expheq.  but  reversed 
in  the  Rouse  of  Lords.  2  Salk.  638.  1  Lord  Raym. 
551.  **  The  customs  of  different  manors  vary  exceed- 
ingly; sometimes  they  give  the  timber  to  the  lord, 
fooMttmes  to  the  tenant.  The  court  of  King's  Bench 
once  said  no  custom  could  give  it  to  the  tenant.  A 
peat' deal  of  doubt  has  always  been  entertained  upon 
that  point.     CoJitom  makes  every  tUng  in  a  copy- 
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ration  {c).     So,  as  he  may  not  know  exaet(^ 
the  quantity  which  may  be  necessary,  he 


^  Jcr^^  ^^^      bold."  Per  the  iorrf  Chmtcellor,  iu  Dentk  t.  Bcaptov, 

jL^      ^/ j^   J  ^^   *  y^^-  •'•*"•  700.     Lord  and  tenant  may  by  custoai  b» 

^       ^  y      '  /^    possested  of  a  joint  interest  in  trees,  ibid.      It  should 

^f^pl     ^    i^/^y^e^r^  ^^^  ^1^^  ^j^g^^  yfihen,  the  property  is  solely  in  the  lord^ 

/•^^  A  /-^y^^wY    he  may  yet  not  have  a  right  to  enter  and  take  it  withp 

'     //^  *y  out  consent  of  the  tenant     See  17  Vts.  Jmn.  28:2.  and 

s^/  yx^    ^  tupr.  p.  [45].  note  *•     Where  a  copyholder  of  inheiit- 

^     y    /^  lyAt^^^  *^nce  having  power  by  custom  to  cut  timber  surrendered 

»  to  the  use  of  his  will,  and  devised  to  A.  for  life,  without 

,/-*'  /i*'^  ^^•^  impeachment  of  waste,  with  remainders  o*er;  and  A. 

-/: /li.<A  *M-v  J^^*^*^       upon  coming  into  possession  cut  down  timber:  though 

•  '^  y  there  was  no  instance,  in  fact,  of  a  copyholder  for  Lie 

/*r-y^  ^^'Ai^  U^^^^^  in  the  manor  cutting  timber,  yet  it  was  held  that  the 

'y/ 7/KiA4y    J^    ^^<^    "?^^  being  annexed  to  the  fee  and  inheritance,  the  co- 

/       ^^         .         A      pyholder  in  fee  in  carving  out  his  estate,  may  make  a 

^Ui^  ^^   ^*^      ^^    tenant  for  life  dispunishable  of  waste :  and  that  at  any 

^/•^fi^,  ^  rate  the  lord  cannot  enter  upon  the  copyholder  for  life's 

^^^^^y^4.^i^^/M^!V7MMestate,  as  for  a  forfeiture  upon  his  cutting  timber;  for 

/  j/f  ^S  ^S/^  ^^  ^^  '"j^0'>  if  any,  is  not  to  the  lord,  but  to  the  remaio- 

'^     '*^  der-ni an  of  the  inheritance.     \^  Ea$t^  266.    Z)ffiji  d. 

Joddrcll  V.  JohnMon,]     Custom  for  copyholder  to  have 
'  lops  and  to{>8.      See  MoorCj  546.  Stebbing  v.  OosudU 

[And  if  the  lord  cut  down  trees,  where  by  custom  tlie 
copyholder  shall  have  the  lops,  an  action  upon  the  case 
lies  against  him.  1  RoU,  Abr,  108.  Ibid.  196.  1  ^roiD. 
1!31.  And  see  further  as  to  the  rights  of  lord  and  te- 
nant with  regard  to  timber.  CUb.  Ten.  p.  037.  &  leq. 
}Vatk.ei\.'] 

[c)  3  Bulstr.  28 1 .     Sanford  k  Stevens. 
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will  b«  warranted  io  felling  what  may  ap|}ear 

to  be  n^uiaite;  and  may  keep  the  overplcia 

for  future  iise(i/).     But  if  be  suffer  timber^     [  333  ] 

felled  under  the  pretence  of  estovers,  to  de- 

«ay  and  become  useless  (e) ;  or  apply  it  to* 

wards  the  reparation  of  other  tenements  (/)^ 

it  will  be  a  forfeiture  at  law*; 


(i2)  S€e  1  Ro//.  i^ftr.508.  Cwpyh.  (D).  pi.  19*  and 
Cro.  Elix.  498.  East  &  Harding.  [And  see  Moarep 
508.  S.  Cb  adjudged,  though  employed  five  yean  after 
cut  dowD»  and  after  an  entiy  as  for  a  forfeiture.  Where 
a  copyholder  for  life  cut  trees,  though  none  were  ap- 
plied to  the  repair  of  the  premises  till  several  montha 
after,  and  after  ejectment  brought  as  for  a  forfeiture, 
and  most  of  them  still  remained  unapplied,  but  parti 
of  the  premises  were  still  out  of  repair :  adjudged  to 
be  a  question  for  the  jury,  whedier  they  were  cut  bona 
fide  for  the  purpose  of  repair*  and  were  in  a  course  of 
application  for  that  purpose :  and  there  being  no  evi- 
dence that  they  were  about  to  be  applied  to  any  other 
purpose^  the  court  refused  to  set  aside  a  verdict  for  the 
defendant.     1 1  EoMt.  56.  Dot  d.  FoUy  v  W\hm.\ 

(e)  1  RoU.  Ahr.  50S.  CopyA.  (D)  pi.  30.  \Mwm% 
392.  S.  P.  ^er  Cuu^ 

(/)  See  %  Vem.  537.   Nash  v.  Com.  Derby. 

*  But  if  a  person  have  two  copyhold  tenements  held 
of  the  manor,  and  he  cut  down  timber  on  one  to  re- 
pair the  buildings,  &c.  of  the  other,  it  court  of  equi^ 
will  relieve.  See  2  Fern.  537.  Nash  v.  Com.  Dnhffi 
I  Sira.  450.   Preud.  CAanc.  S.  C.   And  tea  \  Br^ 


And  w  the  copyhold«r  catmot  ftU  the 
timber,  bo  he  cannot  di8^  for  mines*^  He 
is  tenant  at  will,  and  baa  no  right  to  the 
^^  (?)•  Bu^  it  seems  that  he  may  dig  for 
marl  to  manure  the  lands  with,  or  take  turf 
for  necessary  fuel,  and  it-  will  be  no  for- 
feiture; as  these  seem  to  be  proper  esto- 
vers (A). 


1*1^1*— ^******—<i     mm,nm^mJt^mi^m 


CA.  Cd.  194.  Lee  ▼•  AUion.  [AAd  see  farther  as  to 
relief  in  equitj  agftinst  a  fbrfeitiiTe,  m/r.  p.  [352}.  ] 
Copyholder  cut  down  timbeV  and  loldit,  and  hud  out 
the  money  in  hotet,  &c.   See  4  Ve$.  Jtau  702,  &c. 

*  [Nor  open  a-  new  atone  quarry.  1  Situ.  4A7, 
Peachy  V.  the  DukeofS&menetJi 

{g)  See  2  Atk.  189.  Dean  amd  Chapter  of  Byr. 
Warren.  I  P.  Wms.  406.  Bidiop  of  WhuAesUr  r. 
Kn^ht,  Gilb.  Ten.  327*  [Custom  found  for  tenanti 
of  a  manor  to  dig  gravel  and  sand  on  thewastei. 
9  Dnrnf.  if  East^  391  •  Iht^rly  r.  Page^  and  an 
6iM(l.  741.  Shakespear  r.  Peppin^  k  749.  Peppimr. 
Shaheepear.  With  regard  to  the  lord*B  power  as  to 
mines,     cf.  $upr.  p.  [45].  in  not.} 

(A)  See  Giib.  Ten.  327*  [In  fswny  conntiies  a  co* 
pyholder  may  by  custom  be  possessed  of  a  right  to  dig 
up  the  lord*s  soil  for  turf,  by  way  of  compenaatioD,  as  it 
should  seem,  for  the  injury  which  his  estate  is  liable  oc* 
oasionally  to  sustain  from  floods,  &c.  a  Atk.  189.  Tte 
Dean  and  Chapter  of  Ely  y.  Warren.  But  a  custoia 
for  all  eustomary  tenants  of  a  manor,  having  gaidoi 


^ 


So  ft  copyholder  may  forfeit  by  abating 
ancient  enclosures ;  or  by  inclosing  where 
no  indbsure  was  before  (i).  So,  by  abating/ 
removing,  or  confounding  landmarks  (Xr). 


parcels  of  tbeir  estates,  to  take  pastarable  turf  at  all 
times  when  necessary,  and  in  unlimited  quantity,  from 
a  waste  within  the^ said  manor,  formaking  and  repairing 
grass  plots  in  such  gardens,  or  for  making  and  repair^ 
ing  the  banks  and  mounds  of  the  hedges  and  fences  of 
snch  customary  ^states,  is  bad ;  as  being  indefinite  and 
uncertain,  and  destructive  of  the  common.  7  East^ 
121.  mison  V.  miies.J 

(i)  See  Preced.  in  Chanc.  568,  Sir  H,  Peachy  \\ 
Duke  of  Somerset,  1  Strange ^  447*  S.  C.  Fin.  Copyh. 
113.  (D.  c.)  pU  9.  S.  C.  Hutt.  109.  PaHon  f.  Uthert^ 
Liit.  264*  S.  C.  and  HetL  5.  S.  C.  by  the  name  of 
Paston  &  Mann. 

[k)  See  the  books  referred  to  in  (t).  Lord  may 
bring  his  bill  of  discovery  in  case  of  confui^ion  of 
boundaries,  2  Atk,  449-  Clayton  v.  Cookes,  [And 
upon  such  bill  the  Court  of  Chancery  will  order  a  com* 
mission  to  issue  to  distinguish^  copyhold  lands  within 
the  manor  from  freehold,  and  compounded  from  un<* 
compounded  copyholds,  and  to  ascertain  the  bounda* 
ries :  and  if  they  cannot  be  distinguished,  to  set  out 
lands  of  the  tenant  of  equal  value  with  so  much  of  the 
copyhold  lands  as  cannot  be  distinguished.  4  Ves. 
Jun.  180.  The  Duke  of  Leeds  v.  TAe  Eari  of  Straf- 
ford.   And  per  the  Lord  Chancellor^ — It  is  the  duty  ©f 

KK  2 


Ut  FORFEITURE. 

TMriartt*        If  ^e  Steward  shew  a  court-ndl  to  a  co- 
'  py holder  to  prove  that  the  land  is  bolden  by 

[  8S4  ]  copy,  and  the  copyholder  aay  be  is  a  free- 
holder, and  shew  a  deed,  preteoding  thereby 
to  procure  his  land  to  be  freehold,  and  tear 
in  pieces  the  court-roll,  it  will  be  a  for- 
feiture (/). 

So,  if  he  forge  a  customary  to  the  injofy 
of  the  lord  (fn). 


tenant  to  keep  the  boundaries.  That  is  the  fonndaR 
tion  of  the  bill.  The  confliuon  of  boandaries  does  not 
infer  any  negligence  on  the  part  of  the  lord ;  for  the 
tenant  it  in  poisestion  of  the  land.  Ibid.]  And  Me 
3  Aik.  84.  and  3  Anstruther,  668.  note.  Lord  Abet' 
gmcewMf  ▼.  TktmM.  If  the  tenant  confoond  tlie 
boundaries  in  order  to  prevent  a  distreM,  the  lord  wiQ 
be  entitled  to  a  commimon.  1  JBro.  Ch.  Ca.90]. 
3  P.  Wtu.  151.  1  Vti,  171.  Bill  for  diMoreiy  of 
waste,  however^  demurred  to»  as  it  would  subject  Ae 
tenant  to  a  forfeiture;  and  demurrer  allowed.  Am- 
ftitry,  192.  Attorney  General  r.  Finceni.  1  Fes.  s6. 
Lord  Uxbridge  v.  Staioelandm  [And  note,  that  lor 
waste  committed  by  a  copyholder,  the  lord  has  no 
equity  for  an  injunction  and  account,  but  is  oonfiaed 
to  his  legal  remedy.  4  Fee.  Jwu  700.  Deaek  v. 
Bamptoi%  ;  and  vsde  iafr.  p.  [349]*  note  (c).] 

{/)  Co.  CopyA.  s^  67.  Tr.  13«* 

(m)  See  3  L69%.  107.    ToMriMr  ▼•  Cromwelt:  4* 


FORFEITURE.  SI» 

If  tb«  same  person  holds  several  acres  of  What  chaii 
land  of  the  same  manor  by  several  tenures,  '    ' 

«8  Blaek-acre  by  the  rent  of  three«pence» 
and  WhUe-acre  by  the  rent  of  f6ur-pence, 
and  Green-acre  by  the  rent  of  six-pence,  and 
commits  waste  in  part  of  Rlack^acre^  w 
makes  a  feoffment  of  part  of  Btaek-aere^  or. 
denies  the  rent  of  that  acre;  he  shall  forfeit 
the  whole  of  Black-acre;  but  it  shall  be  no 
forfeiture  of  White  or  of  Oreen^acre.  For, 
although  they  are  all  held  by  the  same  person, 
aiid  perhaps  included  fn  the  same  copy,  y^t 
every  acre  is  severally  held ;  and  to  every 
mere  there  is  a  several  condition  in  law  tacite 
annexed;  and,  tlierefore,  the  forfeiture  of 
one  cannot  be  the  forfeiture  of  any  of  the 
others  (n). 

But  though  any  act  of  the  copyholder    [  335  ] 
which  is  confined  to  one  tenement,  cannot 
be  the  cause  of  forfeiture  as  to  the  others, 
yet  it  should  seem  that  any  such  act  which 
is  confined  to  part  of  the  single  tenement 


Dlfer,  33$.  b.  S.  C.     And  note,  sach  fbrgcry  is  ez* 
prewly  widiin  the  8tat«5  Eliz*  c.  14.8.  ?• 


MD  FORFEITURE. 

•hftll  be  a  forfeiture  of  the  w^ole  of  that  sia- 
gie  teaement.     It  is  ackoowledged  that  it 
is  80  as  to  waste;  as  if  the  copyholder  com- 
mit waste  in  part  of  that  single  tenement, 
as  by  cutting  down  a  single  tree,  the  whole 
tenement  shall  be  forfeited  (o)«     But  we  are 
told  by  Rolle{p),  that  if  the  tenant,  bold- 
ing  several  acres  by  the  same  tenure,  make 
a  feoffment  of  one  acre  only,  that  one  acre 
only  shall   be  forfeited;    yet  Sir  Edward 
Cake  tells  us  (q)  that  a  feoffment  of  part  of 
the  tenancy  is  the  forfeiture  of  the  whole. 
And  although  Chief  Baron  Gilberi{T)  thinks 
the  reason  is  with  MoUe,  and  that  it  would 
even  hold  as  to  waste  in  cases  where  theie 
were  no  buildings  on  the  premises,  yet  ^e 
should  consider  that  as  such  feoffm^it  or 
act  of  waste  is  incompatible  with  the  rela- 
tion which  the  tenant  bears  to  the  lord  («), 
it  must  be  a  forfeiture  of  the  tenancy,  or  a 
dmolutian  of  that  relation.    By  such  act 


(o)  Ibid.    1  Roil.  Abr.  509.  Copifh.  (E)  pi.  2. 
{ p)  1  Roll.  Abr.  509-  Copyh.  (E)  pi.  I .  cites  FkUerk 
Terry  €  as  so  adjudged. 
{q)  4. Co.  97.  a.    Tatemtr  k  CromwelL 
(r)  Ten.  247. 
[t)  See  asfe,  p.  [334], 


FORFEITURE.  »«! 

the  tenant  has  broken  the  reciprocal  obliga*     [  336  3 
tioD,  and  shewn  himself  unworthy  of  the 
confidence  reposed  in  him. 

The  act  of  the  particular  tenant  shall  not 
be  a  forfeiture  of  any  remainders  over  (<), 
though  such  remainders  be  contingent  (ti) ; 
nor  shall  it  be  a  forfeiture  of  a  reversion  {w). 

If  a  copyholder  lease  by  license  of  the 
lord,  and  the  lessee  make  a  feoffment,  the 
term  of  years  only  shall  be  forfeited,  and  not 
the  estate  of  the  copyholder  (;r).  So,  if,  af< 
tef  such  lease  by  license,  tbe  copyholder 
eommit  any  act  of  forfeiture,  the  lease  shall 


(0  1  Roll.  Abr.  509.  Copyh.  (F).  and  ibid.  56e. 
Cu»tom9  (G).  pi.  5.  Baspoel  v,  Ijmg.  Cro,  EUz. 
S79*  S.  C.  Redsal  v,  Lacon^  there  cited.  Co.  C^ipyk* 
%.  59.  TV.  138.  Gilb.  Ten.  944,  &c.  and  Watk.  No. 
cvii.  Unless  there  be  a  specia}  custom.  See  9  Co. 
107*  A*  and  qtuerem 

(ti)  See  trntCi  oh.  5.  p.  [194]«  &c. 

(to)  Co.Copyk.  8.  69*  TV.  Ids. 

(«)  1  Roll.  Abr.  509.  (F).  pU  4. cites  WUtekHwH, 
as  so  adjudged. 


FORFElTUftE* 

Bot  be  ferfdted;   but  wHl  TemaiD   good 
l^QSt  the  lord  (y). 


But  such  copyholder  shall,  in 
quence  of  his  own  act,  forfeit  his  revetsioo 
or  remainder  (2);  for  such  reTersioner  or  le- 
Diainder-man  is  in  the  seisin  or  tenancy. 
C  ^  ]  But  a  person  having  only  an  equity  cannot 
forfeit  (a) ;  for  he  is  not  a  tenant. 

If  a  person  be  wrongfully  admitted  to  a 
copyhold  and  commit  a  forfeiture,  and  after- 
wards the  person  having  the  right  release  to 
him,  it  has  been  said  that  the  lord  cannot 
enter,  as  the  person  has,  in  consequence  of 
such  release,  a  different  estate  from  that  of 
which  the  forfeiture  was  committed  (6).  But 


(y)  9  RoUe*s  Rep.  S7^^*  cited  as  so  adjadged.  See 
Waik.  No.  cliii.  to  GM.  Ten.  p.  469.  And  the  kmi 
cannot  enter  during  such  lease. 

(s)  1  Leom.  1.   B^mefbrdh  Paddngtim* 

[a)  S  WUs.  13.  Roe  d.  Jeffereys  r.  Hieh.  Gs. 
Copifk.  s.  59*  Tr.  138.  and  on/^,  ch.  3.  p.  [lOl].  Gen 
i$flf  que  trust  levies  a  fine»«^Bo  forfcitnie.  See  l  P« 
Wwu.  146.  and  3  Atk.  729. 

(^)  See  OUb.  Ten.  948-g. 


FORFEITURE.  *«a 

tl^is  opinion  does  not  seem  law  [c) :  for  tfte 
person  admitted  was  as  much  tenant  to  the 
lord  before  the  release  as  afterwards;  and 
the  lord  ought  not  to  be  injured  by  the  pri« 
Tate  agreement  of  the  parties. 

A  person  nan  sanm  memoruB^  an  ideot,  or  who  may 
lunatic,  are  incapable  of  forfeiting  {d).    So 
of  an  iniant  under  the  ag^  of  discretion  (f). 

But  an  infant  above  the  age  of  discretion, 
and  under  that  of  twenty-one  years,  shall 
forfeit,  if  he  does  any  act  to  the  disherison 
of  the  lord.  If  he  does  voluntary  waste,  or 
wilfully  refuses  his  services ;  if  he  com-  C  ^^  3 
mits  treason  or  felony ;  he  shall  forfeit  his 
lands  (/). 

But  if  he  make  a  lease  for  years  without 


fc)  See  Watk.  N.  cviii.  to  Gitb.  Ten.  445. 

(^  Co.  Capyh.  8.  59.  Tr.  136. 

(e)  Md.  A  trustee  may  forfeit.  See  Preced.  m 
Ckane.  57S.    1  Stnmge,  454. 

(/)  Ibid,  and  see  the  case  of  Sir  H.  Peachy  r. 
Puke  o/S^menei,  Prtc  Chmt.  56s.    1  Str.  447>  Ac. 


M4  FORFEITURE 

license,  contrary  to  the  custom  {g)^  or  le- 
plevy  against  the  lord,  or  the  like  (A),  be 
shall  not  forfeit ;  nor  shall  be  be  answerable 
for  permissive  waste  (t).  So  he  shall  not 
forfeit  for  not  coming  in  to  be  admitted  on 
proclamation  made  (A). 

A  feme  covert  shall  not  forfeit  by  reaaon 
of  her  own  act  ^/),  unless  it  be  for  treason  oc 
felony  (m) ;  but  if  she  do  any  act  which  may 
amount  to  a  forfeiture,  with  the  consent  of 
her  husband,  she  shall  lose  her  lands  (»}. 

And  if  an  husband  commit  waste,  or  any 
other  act  which  tends  to  disherison  (o),  or 
if  he  refuse  his  services  (;i),  the  tenements 


Ig)  See  Gilb.  Ten.  2d3.  and  Waik.  V.  cxUt.  p.  463. 
See  alBO  I  Shaw.  87* 

(k)  Co.  Copyk.  0.  59-  Tr.  137. 

(t)  Ibid. 

(k)  See  anttf  ch.  6.  p.  [234].  and  stat.  9  Geo.  c.  €9« 

(i)  Co.  Copyk.  8. 59.  Tr.  136. 
(m)  See  J  Hawk.  P.  C.  c.  1.  s.  11.    4  Bl.  Comau 
C.  3.  p.  09*  and  c.  9Q.  p.  382. 

(ft)  Co.  Copyk.  8.  59.  Tr.  IS6-7. 

(0)  4  Co.  VI.  a.  Clifton  k  MoHneaux. 

(p)  See  Cro.  Eliz.  149*    Hedd  k  Ckalener. 


FORFEITURE.  «* 

of  the  wife  shall  be  forfeited.  But  if  he  [  339  ] 
make  a  lease  unwarranted  by  custom  with*- 
out  license,  it  is  said  it  will  not  be  a  forfei- 
ture, at  least  not  after  his  death,  unless  the 
wife  do  any  thing  to  affirm  it  {q).  So,  if 
the  husband  commit  felony  or  treason,  it 
should  seem  that  it  would  be  no  forfeiture 
of  the  wife's  estate;  as  he  could  only  forfeit 
what  he  had  in  himself  (r). 

But  if  a  stranger  commit  waste  without 
the  consent  of  the  husband,  it  is  said  to  be 
no  forfeiture,  though  the  wife  consent  («)• 
Yet  it  should  seem,  from  later  authorities, 
that,  at  least  in  other  cases,  a  forfeiture  shall 
incur  by  reason  of  the  act  of  a  stranger; 
and  the  copyholder  must  have  his  remedy 
over  against  him  [t). 


(q)  I  RqIL  Ahr.  90Q.  Copyk.  (F).  pi.  5.  and  the 
books  cited  in  6  Fin.  140.  Copyh.  (S.  c.)  pi.  5.  and 
Htdd  V.  Chidener,  ubi  tup.  Cro.  Car.  ?•  Saveme  & 
Smiih. 

(r)  See  Stawndf,  P.  C.  187.b. 

(#)  Co.  Copy h.  a.  59.  Tr.  13?.  4  Co.  27.  a.  Clifton 
fr  MoUneaux. 

(t)  See  Waik.  GUb.  Ten.  835.  N.  (d). 

But  equity  may  relieve.  See  Toth.  237-8.  Taylor 
h  Hooe,  and  cited  in  S  Fin.  152.  Copyh.  (E.  d.) 
pL  2. 


FORFEITURE. 

*  If  a  guardian  commit  waste,  be  shall  for* 
feit  the  wardship  only,  and  not  the  inherit^ 
ance  of  the  copyhold  {u). 


[  S40  ]  If  a  joint-tenant  commit  waste,  he  shall 
forfeit  oDly  his  own  part,  and  not  that  of 
bis  companion  (w).  But  it  is  said,  if  bus* 
band  and  wife  be  joint  copyholders  €i  the 
purchase  of  the  husband,  and  the  husband 
be  afterwards,  during  the  coverture,  at* 
tainted  of  felony,  no  forfeiture  can  accroe, 
as  the  wife  must  take  by  survivorship;  bot 
if  the  purchase  had  been  befor$  marriage  it 
would  have  been  a  forfeiture  of  a  moiety  (jr). 

Vhoihall  We  have  already  observed  that  a  copy* 

taf^eof  afoV  holder  holds  at  the  will  of  his  lord,  and  that 
intufa.         i^y  ^Q  ^^1  which  is  regarded  as  a  cause  of 

forfeiture,  he  determines  that  will  by  break- 
ing the  conditions  on  which  he  held.  The 
tenancy  being,  therefore,  at  an  end,  in  con- 
sequence of  such  act,  it  must  necessarily 
follow,  from  the  very  nature  of  the  thing, 


{«)  Co.  Copyh.  6.  59.  Tr.  137. 

(to)  Ibid.  Tr.  13S. 

[x]   Supplem.  to  Co.  CopyK  a.  10.   TV.  175. 


FORFEITURE.  WT 

that  it  must  be  the  lord  who  b  eotitled  to 
enter.  ^ 

Even  in  the  case  of  treason,  therefore,  the 
lord,  and  not  the  king,  shall  have  the  copy- 
holds of  the  person  attainted ;  unless,  in- 
deed, such  copyholds  be  exprusfy  given  to 
the  king  by  a  particular  act  of  parliament. 
But  they  shall  not  be  forfeited  to  the  king 
by  the  general  words  of  a  statute  (^),  by 
reason  of  the  manifest  injury  which  would  [  341  ] 
accrue  to  the  lord ;  as  the  king  could  not ' 
hold  them,  if  forfeited,  as  a  copyholder,  and 
consequently  the  tenure,  and  all  the  fruits  ^ 

of  that  tenure,  would  be  lost,  or  at  least 
suspended  (^). 

And  so  if  a  copyhold  be  granted  to  A.  for 
life  with  remainder  to  B. ;  and  A.  commit 
a  forfeiture ;  the  lord  shall  take  advantage 
of  it,  and  not  B.  For  by  ^/s  act,  the  te- 
nancy, as  to  him,  became  extinguished  or 
destroj^ed;  and,  consequently,  the  lord  be- 


(y)  See  2  FmI.  38.  X«ord  ConNmi//iff'«  case. 


forfeiture: 

esme  entitled  to  the  premises,  and  no  Oni^ 
else  could  claim.  B.  will  be  entitled  to  tbe 
remainder  on  A.^s  death  ;  but  he  will  oot 
be  entitled  till  that  event,  by  tbe  express 
wordd  of  the  grant.  He  could  not  be  enti- 
tied  to  any  remnant  of  A/9  estate,  if  any 
such  remnant  existed;  but  by  the  act  of 
forfeiture  A.^s  estate  waft  wholly  at  an  end. 
The  lord,  therefore,  must  be,  by  tbe  very 
terms,  entitled  till  the  death  of  ^^.(a). 


But  with  respect  to  the  duratron  of  tbe 
estate  forfeited  by  A.  and  the  commence- 
ment of  the  estate  so  limited  to  B.  we  must 
observe,  that  if  A/a  estate  be  limited  to 
him  for  life,  generally,  without  saying  ex- 
pressly for  his  natural  life,  it  shall  be  deter- 
C  S42  ]  mined  on  -his  tivil  death;  and,  conse- 
quently, on  such  his  civil  death,  B/s  estate 
shall  commence  (6). 

But  if  B.'s  estate  be  expressly  limited  to 


(«)  1  Reii.  Ahr.  609.  Copyh.  (G).  pi.  I.  andat/e; 
ch.  6.  p.  [197].  [See  also  2  Maule  ^  Selwyn^  68. 
Dot  d.  Folke$  &  aU  v.  Clements.'] 

(h)  See  Walk.  N.  cxxiii.  to  Gilh.  Ten.  454.  and 
9  Shove.  Rep.  150.    Benson  y.  Strode. 
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ft 

commeDce  on  the  forfeiture  or  determiha^ 
tion  of  A/s  estate,  though  the  lord,  from  the 
very  nature  of  the  thing,  would  be  equally 
entitled  to  the  estate  forfeited,  yet  he 
should  not  be  suffered  to  retain  it  contrary 
to  the  express  words  of  his  grant  (c). 

We  will  no w,  therefore,  proceed  toinquire, 
who  may  be  such  a  lord  as  to  be'capable  of 
entering  for  a  forfeiture  ? 

And  here  we  may  observe,  generally,  that 
any  one  who  is  dominus  pro  tempore  may 
take  advantage  of  a  forfeiture  committed 
within  his  own  time  [dj. 

And  a  person  shall  sometimes  take  ad* 
vantage  of  a  forfeiture  who  was  not,  pro- 
perly, a  lord  at  the  time,  nor  at  any  time  af* 
^erwards ;  as  the  grantee  of  the  freehold  of 
the  copyhold,  or  bis  lessee :  for  by  the  grant, 
the  premises  were  severed  from  the  manor ; 


(c)  3  £tfv.  94.     Strode  V,  Dennison*     JVatk,  N,  (h) 
to  Gilb.  Ten.  173.  '    , 

(d)  See  Rolf.  Abr.   Copyh.  (G).     Comyn's    Dig* 
Copyh.  (M.  6.)  and  Vin.  Copyh.  (T.  c.)  &c. 
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[  S43  ]    aodk^im'titeiite  wtt.cMMitMedHifj^  \b#||lliiliit ,' 
tlmgraQteethen^nrecflla'beiioiwi;  ^    '^^^ 

Bat  the  rety  loud  by  sueb  ^gnrtit  p^MsA 
his  own  iDtdredlv  tboiif  h  ti^<!GcHiM  nxk^fte^ 
jodice  the  tenant's  edtate^r  ilUe^froeii^df 
therefore,  passed  to  the  grsfit<eey  'Sobji^et'fit 
the  50opytK>lder'«  claiim :  now  by  tfatf  •ael  «( 
forfeiture  that  claim  uras  mmedisteijr  At  ad 
end;  and  consequently  the  fraot«»i«oiiM 
be  entitled  to  enter  («)• 

*^  Regularly,  it  is  true/^  says  Sir  Edmmrd 
Coke  (/), '  <*  that  none  can  take  benefit  of  a 
forfeiture  but  he  that  is  lord;at  tbe  time^df 
the  forfeiture.^^  And  in  order  to  aaeeftan 
who  may  eiter  for  a  fiadrfi^ure  committed 
before  his  own  time,  wemust  dtatinguidi 
between  the  cases  in  which  the  lord  takes, 
Jbmt^  by  way  of  remainder ;  ^mcomdhff  il^/4e* 
ecent;  undihirdfyj  by  the  grant  of:  the' pra^ 
ceding  lord.  .    ».. :  j  :;>ci 

{e)  C^  Cffifk.  s.  60.  ^Tr.  140.  1  fi9U.Jir^5Q9t 
610.  Copyh.  (G).  pU  3.  &  4.  East  &  JBTar^liytft  ao^ 
MfHn^e,  803.  S.  C.  *-      \  ..    j^.' 

(/)  Cs.  Copyk.%.60.  Tf.  139.     .  ^,         "^  -.  y 
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TluMt  if  there  be  tenant  for  lifeof  ananoK 
with  remainder  over  to  a  strytoger  in  fee*  and 
a  copyholder  commit  waste,  and  then  the 
tenant  for  life  die  before  entry ; .  he  in  re* 
mainder  may,  it  is  said,  enter;  for  he  bad  ab 
interest  in  the  manor  at  the  time  of  the  for*  [  844  ]« 
teiture  committed,  though  he  could  not 
■Mter  by  reason  of  the,  estate  in  the  tenant 
ibr  life;  but  which  being  determined,  his 
edtry  is  now  accrued  for  the  forteiture  com^ 
mitted  in  the  life  of  the  tenant  for  life  (g). 
*  - 

If  the  act  of  forfeiture  be  such  as  to  work 
a  disinherison  to  the  lord,  as  if  the  estate  be  . 
destroyed,  as  in  ease  of  feoffment,  fine,  or 
lecoveiy^  the.  heir  of  the  lord  in  whose  time 
it  occurred  shall  take  advantage  of  it:  but 
.not  otherwise  (A). 

And  as  to  the  alienee,  gratitee,  or  leasee 

'  of  the  manor,  it  should  seem  that  he  cafi- 

not  take  advantage  of  a  forfeiture  which  ac- 


{g)  Co.  Copyh.  9«  00.  TV.  139*  but  see  Cro^  J^c. 
SOI.   Lmdy  M<mtagM€'se9He9  tonir^. 

(k)  See  3  Dtarftf.  i[  EoiU  l62.  Dot  d.  Tmrrmti  r. 
HkOkr.  Frtfm.5\6.  C^.«y9« 


VORFCSTDRB 


dTdMherisoii  (i>. 


But  ff  a  dopybold^r,  huldlii^  <if  4 
bfelongiTtg  ^to  a  tfAhoprick,  €6«Mlit« 
tore,  jttby  feMingtifribcr,  ululteg  Ati 
C  84$  ]  of  the  «ee,  the  succedRng  bishop  ttmy  liriiig 
fejeWttient  (k).  TMs  cise,  however,  4l»i« 
from  thfe  pMc*diftg:  in  thow  thtere  waaM 
tenJ  at  the  time  of  *e1bifeft«l«  Who  toigbl 
hove  taken  ttdvantage  of  it  ifttefllMlted;  l«H> 
in  the  piweot  case;  them  was  oa  ooe  ta 
.     ifbdm  laches  could  bteim^itlwi. 

If thert  t)e  several  copatceuers  tiframnr, 
and  albrfeiture  incur,  and  oneiHe  be&mrm' 


(i)  0».  Ckipy*.  s.  6a.  ^.  1S9.'  a  rMf.3a»3ft 

J>d  Ctfnitiditf '«  oue.     Bat  it  fthould  seoa  that  the 
lord  ought  to  h«f  e  known  of  the  csiue  of  fcrfatisA 

lenae  and  the  lorA  madeaihofiMnt,  wdtfae  fcoffiiiilf 
M8  contidered  as  an  oiMfU  that'fhe  teUHftlfeoatll'^^ 
iiaue  his  estate;  and  so  wai  in  liiottiilareofaa  f^Mi^ 
mm  and  cva^fffMltM  of  ^iie'toas^  «'Nai»'4ilsr4tlM 
seem  iMGeawyHfiM  lh^M4  AonM tWiipaf  tb^lSMe 


tiy^  tii^  ollim,  it  if  fgid,  qaaoot  eMtt  (^i 
So  when  the  cause  of  foifeitwe.  dMoeoM 
to  <:aparceiiers»  tfaey  must  all  agree  as  to 
takibg  the  advantage  of  the  forfeituteri  of 
one  alone  shall  oot  be  permitted  to  eater: 
aoif  Hwa  ^ie»  Ibe  other  caarnot  aeiw{«#}« » 

*  Whatever  laay  be  the  act  of  the  cQf>y«  How  and  at 
hotder,  ytatt  m  codec  toreino«e  tbe^Batata  forfeitures 
out  of  him^  the  load  SMiat  actually  avail  buQ.  jid^^l^f 
$^f  of  the  forfeiture   by  aeiaiog  into  bis 
banda^n)  the  tet^tDeau  forfeited^  byt  the 
entry  (o)  of  biaaei^  ^  agMt^  aa  hia  biM.li0|     [  346  ] 


{/)  See  1  Freem.  5TC.  ou  692«  , 

(»)  J&tU  and  1  Saft.  186.   J^oileotcH  &  ^fefa. 

(«^-€M^.  7%ii.  «47.  a  5Am9.  Rep.  169.  Bentm  h 
Strode.  $  Dumf.  k  EasU  173.  Dot  d.  Tarrant  v. 
£Mter«  vat  'tf  Uw  copyholder  conrant^a  fbrfeiturey 
Ibe  Ian}  siay  giaot  the  cclpyhold  before  ^izure.  See 
hLiv,  Sf .  MU/bx  v.  BdA;«r.  and  see  Dyer,  145*  b. 
9L  «tL  t&U*  jr.  i'i  109.  Bat  he  ^Airaot  enter  f(V 
iMnItt  HiMe  bdvr  >pieieiilnimit«  4  •fW.  «Ami.  707^^ 
Jlnuaft  V.  iB&mpt&m  fke*Qn.  EUz.  4(M^.  eon^ra.  Qi 
Ibe  f«/a«a^ta  tba«iw*r  of  faifeitu»e»  see  JVil^  &.  aBo- 

far,  tcM  «v»aad  a  JfaiA.  i'.  c  chw  d6»  i.  ao.  aa. 

iiatn  179^.) thi  wartv^Mkiadl tethiofc  that th«.|oiil 

aoadi  ^^\  mtm  fn  a^ftlrftiliife,  after  tnn^.^a^r^, 
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|(c.  {p)j  or  by  the  exertion  of  some  act  of 
ownership  which  may  be  tantamount  to 
•uch  aeiaure,  as  by  granting  tbem  again  for 
years  (j). 

«  ^ 

In  many  cases  the  lord  inay  enter  imme* 
diately  into  the  lands  without  the  intenren* 
tion  of  a  presentment  of  the  forfeiture:  in 
jOthers  a  regular  presentment  is  previously 
requisite,  or  at  least  advisable. 

Where  the  offence  which  is  the  cause  of 
forfeiture,  is  in  its  very  ns^ture  apparent  and 
.  notorious,  and  such  as  by  common  presump- 
tion the  lord  cannot  avoid  noticing (r),  no 
presentment  can  be  necessary,  as  a  present- 
ment is  only  for  his  instruction  {s). 


(p)  See  a  Sh<kw.  \52.    Beniwn  k  Strode.    The  lord 
.   •r  steward  need  not  issue  a  precept:    nor  need  the 
steward  show  any  particalar  authMty.    3  Mod.  28S9- 
.   Trotter  v.  Bfake. 

Iq)  See  I  Levmz.  96.    MHifax  v.  Baker. 

(r)  See  Co.  Copyk.  s.  51.  Tr.  131. 

($)  Sir  T.  Jone$,  190.    Beniion  k  SirodtfUAhe 
'  rnitCf  p.  [l9],  kc. 


\ 

\ 
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If 'a 'person  V  therefore,  be'  attemted  of 
treason  or  felony,  the  lord  may  seise  with- 
out any  presentment  by  the  homs^ge;  since 
the  commission  of  the  offence  is  ascertained 
and  made  of  publicity  by  his  conviction  in 
a'court  of  law  (/}. 

So  if  the  forfeiture  be  in  iconsequence  of  [  347  3 
Vhy  act  or  refusal  in  the  presence  of  the 
lord,  as  in  open  court,  no  presentment  can 
be  requisite;  as  the  end  of  presentment  is 
already  answered.  Thus  if  proclamation  be 
made  for  an  heir  to  claim,  and  no  claim  be 
made:  if  a  copyholder  be  personally  warned 
to  do  suit  at  a  particular  court,  and  he  does 
it  not;  or  if  be  appear  in  court  and  openly 


{i)  Beniou  &  Strode^  ubi  sup.  9  Vent.  38.  iori 
ComvoaUii't  case.  The  lord  may  also  take  advautage 
pf  a  forfeiture  for  cutting  timber  before  any  present- 
ment. Cto,  Eliz,  491).  East  v.  Harding.  And  he 
need  not  prove  presentment  or  seizure  on  ejectment 
being  brought.  See  Buil,  N,  P.  107*  And  note^  if 
the  lord  need  not  prove  seizure*  may  not  a  suit  to  set 
6ut  boundaries  be  often  dipensed  with,  by  bringing 
^ ,  eiectmenty  and  on  a  writ  of  execution  being  awardedt 
the  sheriff  summoning  a  jury  to  ascertain  the  property 
a^  ont^Jieri/aciasf  C.  W.      «^  C<IVt     ^,^^  it.  ^^, ',  y  :<^.. 


'  *  '  i  V  « : 


>  «# 


m  mvf^vnjwB. 


if  he  be' altaio  feed  iniil  pofpdmledl' \^ 

ibrfeiture  shall  oot  be  purged  (a)*;  siace  ^bt 

C  3^^  3    j^ardoQ  ueeesfiarily  coofi^sses  bia  guHt  wbicft 

was  tiie  x^ause  of  forteiture ;  and  the  kMug 

canoot  r^mit  the  claimft  4)t  ihe  lonL 

;  •  Aod  before  we  disuMSs  Ibis  subject,  we 
Xfiviy  observe,  that  tbrt'eitures  are  dwa^s. 
jodious  io  tbe  esttioiatioo  of  the  law  (h) ;  aad^ 
4>n  litigation,  the  courts  demand  ibe  moat 
direct  and  certain  proof  of  the  cause  of  ibiv 
feiture,  on  the  part  of  the  lord,  before  tbej 
.couutenance  his  8ei8ure(c). 


▼ictioD,  the  forfeiture  seems  complete;  and  if  the  Iot^ 
seize,  Can  the  premises  be  divested  by  the  allowance  of 
^lenify.  See  <2  Hair^.  P.  C.  eh.  33.  s.  1 2«^.  and  4  BK 
Camm.  ST3*.  c.  ^.  And  therefore  quare  as  to  the 
OWtf  trf/ftfy^^  Pnwfyif  to  tliis  pwuU * 

[a]  2  Show.  Rep.  15Q,  &c.     Benton  &  Arode.  S'y* 
r.  JimeSf  189.S.  C.  * 
^.4i|  WjUIu  N.  xdx.  to  Gtlft.  Ten.  ^M. 

(c)  \  Buistr.  190.  Hamlen  v.  Hamlevu  k.  $  2Hr»^ 
4r  £iM/«  169,  170*3.  Per  Kent^fm,  C.  J.  &  Buttw^  »09w 
[And  note,  that  with  regard  to  waste  commitled  by  * 
•^py  holder,  the  lord  is  confined  to  hie /e/^o/ vened^ 
.  tad  has  no  equity  for  an  injunction  and  account.-  4  F«i& 
^f*iM.  700«  Deneh'  v.  Bampion.  And  per  the  Lokq 
9HAN0H.LOBt'« Suppose  a  cfise  in  wb^  dji?  MUteit 
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.'  ^WelMTe  sirMdyobirerved;  that  itlthough  DifpenntioA. 

|he  copyholder  rotnaiit  any  act  which  may 

ketbe  C(ui3e  of  forfeiture,  yet  the  estate  ni 

poL  oat  of  him  till  the  lord  actually  seize. 

If  the  lord^  therefore,  exert  not  his  right; 

does  not  insist  on  and  absolutely  avail  him* 

S0if  of  the  forfeiture,  the  copyholder  will 

still  remain  tenant  of  the  premises.     The 

lord,  if  be  pleases,  may  waive  the  forfeiture: 

Bod  if  be  does  any  thing  which  may  amount 

to  .an  acknowledgment  of  an  existing  te* 

nancy,  or  confirm  the  estate,  after  notice  of 

the  forfeiture,  he  shall  be  for  ever  precluded 

from  taking  advantage  of  the  event. 

Any  person  who  is  lord  by  right,  who  Whomaf 
might  have  taken  advantage  of  a  forfeiture,    "P**"' 
may  dispense  with  it,  though  he  be  but  a 

m 

not  worth  the  timber  that  was  growing  upon  it,  and 
which  ie  cat  down  by  the  tenant :  could  the  lord  bring 
an  aetton  of  waste?  I  apprehend  there  can  be  no  actioa 
of  waste  between  the  lord  and  tenant   .The  lord  eau 

fetnd  more  than  the  forfeiture,  ^ —  The  la# 

•ettlesthe  matter  between  the  lord  and  the  tenant*  If 
hf  cmwaMtng  waste  a  forfeiture  is  incurred*  the  lord 
pniceeds  for  the  forfeiture ;  and  it  is  a  question  at  la^ 
wb«di«r  the  act  done  it  a  forfeiture  ^r  not^   JbU.T 


/Ift  KMIFETTORE; 

C  Ud  3  taaftirt  af  wiU ;  and  it  stmll  be  a  ^peim* 
Hob  not  ooly  as  to  htoiBirff,  bat  at  to  iunia 
reversion  also.  But  a  lord  by  WKH^y  «sa 
disseisor,  cannot  purge  a  forfeiture  as  to  a 
»%btrul  lord(«r). 

Notice.  But  we  must  be  miiidfiil^  tkat^  m  ordtf 

to  efiReet  a  diapensafioo,  the  imi  mmti0u$ 
noHee  of  the  fwfntwre;  for  if  the  came  ef 
foffeiture  be  unknown  to  him,  he  aball  net 
bb  preekided  by  his  subsequeat  aetfiom 
availing  himself  of  it(«). 

What  acti  As  to  what  causes  of  a  forfeiture  may  b^ 

peMdwitfa.  dispensed  with,  we  may  remarkt  with  Sir 
Sdioard  Oohe{f)^  that  some  mak^  a  differ- 
«ice  between  those  forfeitures  which  tend 
to  the  destruction  of  the  copyhold,  and 
those  which  do  not :  ss  if  the  copyholder 
make  a  feoffment;  ^*  by  this  the  copyhold  is 


■>   \      Hit  I    '.'" 


li  .}  .  '     i!..'»   4i   t.,^9fikjk 


(J)  I  Lis.  96.     JMUt/Sur  r.  JMmT.  •      -  ^(y 

{i)  Cro.  Car,  9Sd.    Matkm$  v.  WlUimm.    1 JML 

'Mr.  47«.      C&nfirmatiim   (C)  ^  1. '  ^6i^   ftp|f*> 

t40.     Wh^ekf^M  cue. 


doNMyed;  ted,  therefore,  tto  sobMqiiwit 
tetoovcledgineiit  of  the  lord/^  says  be,  **  will 
«vw  »alve  this  sore.'' 

^  f^^jf^iMn^  operates  imqpiediately  by  li- 
very, and  works  a  disseisin,  li  binds  wen 
the  lord  hilit  be  defeated  hy  anad  of  equal 
itbkfrieiff.  But  it  has  been  determined  (|f) 
that  a  fine  levied  bgr*  copyholder  may  be  [  351  ] 
wnved  iis  the  oause  of  forfeiture,  as  thM  fm€ 
^iMbe  void^agamei  ihe  hrdy  the  capffhuUkr 
eentinuing  in  posHsei&n.  These  cases,  these* 
fore,  essentially  differ. 

If  a  copyholder  be  attainted  of  treason  or 
ftloi!iy,  perhaps  no  dispensation  cotrid  take 
^ace.  By  the  altaind^  the  tenancy  is  ab^ 
solutely  at  an  end;  and  the  copyholder  is 
d^dd  in  law  (A).  Though  dispeusatieB  is 
tnucb  favoured:  however,  in  this  case,  if 
the  lord  does  not  wish  to  avail  himself  of 
the  ibrteiture  it  would  b^  advisable  to  make 
a  new  grant  to  the  copyholder,  if  pardoned, 
or  to  his  descendants,  if  nut. 


{g)  ^  D^mf.  ^  Beitf  l6tf.   Doe  <f.  Tarrant  ▼.  Ae^ 
Ker. 
{h)  See  Sir  T.  Jwe$,  189*    Beneen  t»  Strode, 
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Other  acts,  however,  which  go  not  to  the 
clestniction  of  the  copyhold,  or  the  utter  in- 
capacity of  the  tenant,  may  be  dispensed 
with  by  the  lord:  as  waste,  non-admission, 
subtraction  of  suit  or  services,  or.  the  like. 

wbmtshaU  And  any  act  of  the  lord,  after  forfeiture; 

•iiion**^*"*    f/Ac  lord  being  apprised  of  such  forfeiture^) 

whereby  he  acknowledges  the  copyholder  as 
his  tenant,  shall  be  a  dispensation  (i).  As 
if  the  ancestor  be  presented  as  dying  seised^ 
and  proclamation  be  made  for  the  heir  to 
.  claim,  though  no  actual  admission  take, 
place  (Ar). 

[  S52  ]         So  if  he  admit  him  after  forfeiture  (/):  if 
he  accept  a  surrender  from  him*,  orrent(m)s 


■^i^" 


(I)  Co.  Copyh.  •.6  k     Glib.  Ten.  347««. 

[k]  3  Dur%f.  Sf  East,  l6i,  Kec.  Ihe  d.  ThrrasH  r. 
HeUier. 

(I)  Ibid,    I  Lm.26.    MiHfaxT.BiKhe9u    : 

*  \Fretm.b\l. 

ffH)  1  &dk.  186.  EmMinmrt  ^  Wetks.  1  EH^  15. 
Garrard  &  Lyster.  P.  Twisden.  See  G»^  Tett^Bk^. 
1  Preem.  517«  But  acceptance  of  jrent^vmi^Nml  ia  Doe 
d.  Tarrant  v.  Hetlier,  (3  Dumf.  Sf  East,  171.)  *»  he<^ 
«n  unbigneM  mlttre,  and  AOtM*  ite^  adi^asafiMu 
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%r  other  services  (n) ;  Jf  he  amerce  biiafor 
default  of  service  (o);  or  distrain  on  the 
lands  for  rent(;9);  it  shall  be  a  dispensation 
of  the  forfeiture. 

If  a  copyholder  does  any  act  which  would  Relief » 
be  a  forfeiture  at  law,  he  shall,  in  certain  ^"^'* 
cases,  find  relief  in  equity,  and  the  lord  be 
prevented   from  taking  advantage  of  such 
act. 

But  equity,  will  not  relieve  against  a  vo- 
luntary  act;  nor  unless  a  compensation  can 
be  made  to  the  lord  [q). 

But  where  waste  has  been  inadvertentlv 
done(r),  or.  done  by  a  stranger  («) ;  or  fines 

»  9eeOiib.  Ttn.^^S. 

(o)  1  Leon.  104.  Sir  John  Braunche's  case. 
1  Freem*  517- 

(p)  Co.  CcfiyA.  8.  6l. 

Iq)  Preced.  in.  Chanc.  56S.      Sir  H.  Ptaehif  v. 
Duke  of  Somel^eU    Sir.  447.  S.  C*     6  Ftn.  1I3. 
(D.  c.)  pi.  9.  S.  C.    2  Freem.  137.  c  170.  Bi$hop  of 
WortHttr  T.  ■  ■  i  i      I  'I .    And  see  «a  to  relief,  ^Ves. 
Jwn.  704^. 

(r)  Seaa  Ferm537.    JVmA  v.  Gmu  Z>erfry.     Prtc. 
':  OUrne,  574.  ^ 

(4  ToA*  aa?^!  Tiyfer*  n  U^^r  citcid  F%,  Vk^. 
Copyk.  (£•  d.)  pU  8. 


<*     > 


M4 


FCMEffEITDRE. 


t»9  3    ornttlB)M«ebeenunpaid<^:ChMM|lwi 
folieped. 

So  in  cases  where  the  act  of  tbt  teiaat 
was  in  itself  indifferent,  though  amountiog 
to  a  fbifeiture  at  law;  aa  wfaerea^wkerte- 
luaed  to  teke  the  ««<&  of  fedty<«). 


tm^mmm^ 


(t)  See  9  At.  463.  Prec.  Ckme.  6?i. 
\%)  8e^ Pnt. Ckme. 574.    £4mmkCf^mf4 


' 
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CHAP.  IX.  ' 


OP  EX^TtN  G  tISHMENt  AND 
'ISUSPENSIOlfr. — ^ 

I  39*3 

WHfiN  aiflmitold  and  a  copyhdd  MteTest  whtt 
in  tlfe  same  premises  unite  hi  the  same  per* 
"Wfm  and  to  the  ssfme  right,  the  .copyhoM  ia^ 
%erest  becotees  extrngciistied ;  bi»t  if  ihejr 
are  vested  in  the  same  perscm  in  dtfie^oC 
rights,  the  copyhold  interest  is  suspended 
onfy: 

Andy  firet,  in  order  to  effect  tin  extiiH  ThefreeboM 
guishment,  <'  the  freehold  and  copyhold  in-  f^^/m^ 
^erests  (19)  mu«t  be  of  the  same  premites:^^  »m/» 
for  if  A,  be  tenant  by  copy  of  White  Acrtf,  "n^** 

(to)  A  copyholder  maybe  the  baii^fci  the  OMBlKr; 
Tor  a  bailiff  bas  m^imef^ui ;  and,  eoascquefltly,  the  co- 
pyhold wbnkl  not  be  extingnMied,  See  CrWk  J^» 
S4,  k  167«  ja  CEybaa  le  Seurh 
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and  the  lord  enfeoff  him  of  Black  Aere^  the 
tenure  of  White  Acre  wiil  not  be  extio- 
guished,  as  A.  inay  hold  the  one  by  copy 
and  the  other  by  deed. 

BiK^ey  But  the  interests  need  not  becommensurata 

BeedlaotM 

ooamettstt-     With  each  Other,  nor  be  confined  to  the  same 

jhtedio  ihe     premises,  so  the  same  premises  be  incluaea 
Miepreiaf    j^^  y^^y^  tenures. 

Leueibr  Thus,  if  A.  be  a  copyholder  in  fee  wtA 

^^^'^  accept  a  common-law  lease  for  years  of  fh« 

premises  (jr),  or  a  lease-  for  years  of  the^o- 
ttre  manor  (^),  his  copyhold  interest  will  1^ 
extinguished  V 

Or  if  A.  be  lessee  of  the  manor,  and  B. 
a  copyholder  in  fee,  and  B.  baq;ain  and  sell 
his  copyhold  to  A.  and  his  heirs,  the  copy- 


(jr)  I  Brouml  32.  4  Co.  3 1,  a.  Sir  Wm.  Jifn^^ 
462.  Diigwortk  v.  Radford, 

"■'  (y)  ^AfbovT^  1S5.  pi.  390.  wbidi  alio  cites  Jfidb  k, 
Newport  as  bo  adjudged,  and  so  also  id  4  Gs.  31.  k» 
Frt»che*t  case. 

*  And  by  cnoseqnence  his  widonrshall  laae  her  firea' 
bench.  Sir  PTm.  Joaef,  46e.  Dmgworik  n  JhaJfbrrfL 
And  fee  Crs.  Jac,  ia6»  Ltukmer  v.  .^sfiy. 


h#kl  *iatertet  ahall    be    extii^uished  fct « 
ev#r(ie).  • 

«  »  -  ■         » 

Again,  if  a  copyholder  i»  fee  in  (lOflBes-'^ReYenioD. 
sion  purchase  the  reversion  of  the  manor,  it 
wii^  be  a  fMPeseBt  extinguishmaot ;  and  ^e 
particular  tenant  of  the  manor  may  entei?- 
iftto  tbe ,  copyhold    premises  immediately 
on  the  transfer  of  the  reversion  (a). 

*  If  a  copyholder  be  seised  in  tail  and  take  Bttau  uil. 
a^ grant  of  tbe  manor,  tbe  copyh<Jd  interest; 
though  in  tail,  will  be  extinguished:  for 
when  the  interest  of  the  lord  of  the  manor 
is  united  with  the  copyhold  in  taiU  there 
must  be  a  merger  (6). 

[  366  1 

'    And  whenever    the    interests    become  Def^ibi« 
united,  the  extinguishment  is  complete ;  and  ^^^^' 
although  the  estate  of  freehold  be  defeated , 


*"  (x)  HutL  65*  EUmimerkasset  t,  Humberstene.  Sir 
W.  Jone$^  41.  8.  C.  C^db.  101.  ca.  1 1 7*  &nd  «eeN. 
(4).  to  Co.  Liu.  59.  a.   Hale* a  MSS. 

^{b)  %  V^.  Jtm.  526.  Chalhnerv.  Murhally  and 
Mte^  ch.  4.  p^  [996].     Of  Estails.  ^  .    - 

MM 
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the  eopyhold  loterMt  cacimot  poeubly  ve- 
vivei  as  by  the  extinguishment  it  wtt  ut- 
terly at  an  end.  Thus  if  the  copyholder  be 
enfeoffed  on  coBdiiioii,  and  the  conditioD  be 
broken  and  itbe  lovd  ^nler,  tbe  copyfaoM  in- 
terest is  absoUi'lely  gone  (c). 

Leue  of  the  Again,  it  18  aot  req^iisite  tl^t  the  interest 
"^^'^'  be  confined  to  the  aaae  premises,  so  tbe 
same  premises  be  included  in  both  tenures. 
If  tbe  tenant  of  one  acre  by  copy  take  a  leasfe 
of  tbe  whole  manor,  it  will  be  an  extin- 
guishment of  tbe  copyhold  tenure  as  to  that 
acre;  for  the  freehold  of  that  acre  was  in- 
cluded Hi  the  manor  {d). 

Joist  te^  So  if  he  purchase  the  manor  to  hold  to 

**°^^'  himself  and  another  in  joint-tenancy,  die 

copyhold  will  be  extinguished;  for  each 
joint-tenant  is  seised  jocr  mk  et  per  toia(e). 


TheiDteretu  Secondly^  ^^  The  interests  must  be  united 

mottbeuait* 

ed  ia  the 

tMDepenoDf ^__ 


(c)  See  4  Co.  31.  a. 

{d  )  See  aniey  last  page ;    and  see  also  2  Ves.  Junr. 
524.    Challoner  v.  MurhalL 
(e)  Catth.  97.  and  see  Caith.  92- 
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in  the  same  person :^^  for  while  they  conti- 
nue separate  no  extinguishment  can  take 
plaoe. 

If  A.  therefore,  hold  one  hundred  acres 
by  copy,  and  the  lord  grant  the  freehold  of 
those  acres  to  B.  the  interest  of  ^.  will  not     [  357  3 
be  in  consequence  extingufshed(/)9  though 
B.  was  enfeoffed  to  the  use  of  A.  [g)  * 

fint  if  iS.  afterwards  convey  the  freehold 
to  A.  an  extinguishment  would  be  effected; 
as  the  interests  would  be  no  longer  dis- 
tinct (A).  So  if  the  copyholder  release  to 
the  grantee  of  the  freehold*. 

If  a  copyhold  be  granted  to  A.^  B.,  and 
C  Htceessit^,  t.  €•  to  A.  for  life,  remainder 
to  B.  for  life,  remainder  to  C.  for  life,  and 
A.  take  a  lease  of  the  lands  by  deed,  it  will, 


IMhW 


(/)  4  Co.  94.  b.    Murrell  8c  Smith, 
ig)  Cro.  Jac.  573.     Waldoe  v.  Bartkt.    Hob.  ISU 
Howard  V.  BartleU    2  Roll.  Rep.  178.     Walker  n 
Bartlet;  and  j>09f.  [364].  (z). 
{h)  2  Co.  l6.  b.     Lane^M  case. 
*   1  Leon.  102.  Waitrford^i  case» 

MM3 
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it  is  said,  be  only  an  extinguishmeDt  of  ii$ 
estate  for  life(t),  since  that  estate,  ooljr, 
they  affirm,  is  united  with  the  estate  by 
deed.  The  estates  in  remainder  are  in  other 
persons;  and  if  A.  were  permitted  to  defeat 
them  by  his  own  act,  it  would  be  attended 
with  manifest  injustice.  The  argument  of 
the  late  Lord  Chief  Baron  Oilberi(k)  does 
not  seem  conclusive  against  the  doctrine  of 
the  case  now  under  remark,  as  the  remain- 
ders were  evidently  vested  remainders ;  and, 
consequently,  the  mere  destruction  of  the 
estate  limited  to  A.  could  not  in  itseK  de- 
stroy the  remainders  over.  Should  the  lease 
[  358  ]  be  determined  during  the  life  of  ^.  he  could 
never  reclaim  his  copyhold  interest,  as  it 
became  wholly  extinct  on  his  acceptance  of 
the  estate  by  deed;  but  on  his  deaths  though 
not  before  (/),  B.  if  in  existence  may  enter. 

And,  in  like  manner,  if  a  copyholder  in 
fee  surrender  to  the  use  of  the  lord  for  life, 


(f)  2  Leon.  72.     Curtis  v.  CotteL 
(k)   Tm.  303. 

(/)  See  ant€f  ch.  5.  on  Remaindersy  p.  {199],  &c. 
[197]. 
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with  remainder  over  to  a  stranger,  or  reserv- 
ing the  reversion  to  himself,  it  will  only  be 
an  extinguishment  of  the  estate  so  limited 
to  the  lord ;  for  that  limited  to  the  stranger 
or  reserved  to  the  surrenderor  will  not  be 
destroyed  (m), 

Thirdiyi "  the  interests  must  be  united  in  and  ia  the 

I  .        .  •    1     »»    i»       lame  right. 

the  same  person  m  the  same  ngnir'  for 
otherwise  the  copyhold  interest  will  be  sus«  sofpemioa. 
pended  only. 

If,  therefore,  a  person  have  a  copyhold 
interest  in  his  own  right,  and  a  freehold  in- 
terest either  in  the  particular  premises  or 
in  the  manor  generally,  in  the  right  of  ano- 
ther, or  vice  versa^  the  copyhold  interest 
will  be  only  suspended  while  both  interests 
continue  in  the  same  person. 

Thus,  if  a  copyholder  marry  a  feme  seig- 
nioress,  the  copyhold  will  only  be  suspended 
during  coverture  (n). 


(m)  See  Co,  Copyh*  s.  34.  Tr,  p.  7^* 
(n)    G).  Copyh,  8.  62.    Tr.  p.  142.    Cro.  Eliz.  8. 
ca.  1.  Qnon. 
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[  359  ]  So  if  the  lord  marry  a  feme  copyhoUei, 
the  copyhold  tenure  will  be  8uq>ended:  but 
if  be  alien  the  manor,  or  die,  tbe  c<^lioJd 
tenure  will  revive  *. 

How  tbeiD-  Ve  will  now  proceed  to  inquire  into  the 
limited.  means  by  which  such  an  union  of  the  dif- 
ferent interests  may  he  effected;  and  this 
divides  itself  into  tWtO  branches:  the  first  is, 
when  the  copyhold  interest  comes  to  the 
freehold ;  and  the  second,  when  tbefroebold 
'  comes  to  the  copyhold  interest. 

By  the  copy-       If  the  copyholdef,  therefore,  rdeioiu  to 

toth^^^    the  lord(o),  or  surrenders  expressly  to  his 

^■••y J^*****  use(p),  or  without  declaring  any  use  (unless 

Ike  there  be  any  thing  further  to  rebut  the  pre*- 

sumption,)  (jr),  or  if  he  does  any  other  act 

which  indicates  a  determination  to  relin- 

quish  his  tenancy,  as  if  he  bargain  and  sell 

to  his  lord(r),  ojt  resigp,  or  renounce  his 


*  See  Plinpd.  Qmertes^  Qu.  95.  &  9  G>.  134.  a. 
(o)  See  6ilb,  Ten.  30a.    Hu$L  6s.    Sir  W.  Jmiet^ 

(f>)  See  anie,  eh.  3.  p,  [75].  [9*]. 

(9)  See  ante,  eh.  3.  p.  [99]«  [109]- 

(r)  Mltmimcrduuiet  r,  Humbermmea  ubf  mp. 


EXTI3^UBHMENT,  &c.  353 
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estate  («i),  tbe  eopybdd  teDtire  will  beex* 
lioet.  For  90  soon  as  Ibe  reliDquiahaieiitiBa 
effaeted,  8i>  soon^  ouial  Ihe  copyhold  hitereBtt 
b(S  at  aarend;  as*  a  pefsdn  caonot:  hold  06 
hiaiaelf,  and  be  aA  one  and  the  saoK  tina 
boti^  teoBBA  aad  lord*. 


[s)    Calth.  58.  and  on/e,  p.  [54],  &q.  ch.  3. 

*  [And  if  the  surrender  be  made  to  the  lordand  his 
Mt^s  iiit  prmsmei^  in  regard  to  which  the  copyhold  iin- 
tovnt  18-  thus  estin^istied^.  wilh  puti  under  a  pretiow 
devise  of  tho.  niaQor ;  aiid  that  notwithstanding  a  sub* 
sequent  demise  by  tbe  devisor  from  year  to  year.  See 
6  Dumf.  if  EasU  708.  Rot  d.  Hale  v.  Wegg.  And 
in  Doe  d.  Gibbons  v.  Potts.  DougL  710.  8vo.  ed'.  it 
was  held,  that  copyjiold  lamfe  purchased  by  the'  lord 
after  a  mortgage  of  the  manor  in  fee,  and  the  surren* 
der  taken  to  the  mortgagor  and  bis  heirs,  should  enure 
to  the  benefit  of  the  mortgagee  as  parcel  of  the  manor, 
and  that  the  equity  of  redemption  passed  under  a  set- 
tlement by  the  lord  of  all  his.estate  mortgaged.  So  if 
a  lord*,  tenant  for  life  of  a  manor,  with  remainders  ov«r» 
purchase  a  copyhold  interest  and  take  a  surrender 
thereof  to  him  and  his  heirs,  such  copyhold  interest 
will  merge,  and  as  parcel  of  the  manor  be  subject  to 
the  previous  limitations  thereof:  and  though  under  a 
subsecfuent  covenant  by  the  purchaser  t<i  surrender 
sudi  copyhold  interest  by  way  of  mortgage,  tlie  mort< 
gagee  might  compel  a  re-grant  by  the  remainder-man  • 
yet,  in  case  of  no  such  regrant  having  been  made,  the 
general  devisees  of  the  purchaser  have  no  equity.  1& 
Fm.  Jun.  167.  St.  Paul  v.  ViscU  DudUy  Sf  Ward.}^ 
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C  360  ]  Again,  if  the  lands  which  were  held  by 
Forfeiture  or  copy  escheat,  or  become  forfeited  to  the 
lord,  the  copyhold  tenure  must  be,  in  con- 
sequence, extinguished ;  as  the  lands  then 
fall  into  the  manor ;  and  there  can  be  no 
one  to  hold  by  copy  till  the  lands  be  so 
granted  by  copy  again  (/). 


By  tbeliree> 
hoU  coming 
to  the  copy- 
holder. 


Secondly^  an  extinguishment  will  be 
equally  caused  by  jthe  copyholder  acceding 
to  the  freehold  interest.  If  he  accept  either 
mediately  or  immediately,  a  lease  or  feoff- 
ment of  the  freehold  of  the  lands  so  held  by 
copy,  or  of  the  manorgenerally,  the  copyhold 
interest  will  be  utterly  extinct  (u).  And  so 
also  if  he  take  the  manor  by  descent. 


OhierratioD.       It  is  frequently  said  in  our  books,  that  if 
a  copyhold  escheat,  and  the  lord  afterwards 


(t)  If  one  having  a  manor,  devise  it»  and  afterwards 
a  tenancy  e^ ch  <  that  a/so  shall  pass  by  the  devise  as 
being  part  of  the  manor.  1  Salk,  338.  Admitted  in 
Bunter  v.  Coke.  And  see  Roe  d.  Hale  t.  Wegg. 
6  Dumf,  Sf  East  J  708. 

(u)  4  Co.  31,  a.  £t  b.  Frenche's  case.  2  Co.  l6.  b. 
Lane'scaae^ 
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lease  the  lands  so  escheated  for  years  by 
deed,  the  copyhold  will  be  extinguished  for 
ever.  But  this  mode  of  expression  is  in- 
accurate. The  copyhold  was  equally  ex- 
tinguished before  as  after  the  lease.  It  was 
extinguished  by  the  very  act  of  escheating*. 
The  moment  it  fell  into  the  manor  the  ex- 
tinguishment was  completed.  The  lease  by 
deed,  would,  it  is  true,  prevent  the  lands  [  S61  ] 
from  being  ever  granted  by  copy  again :  but 
the  extinguishment  was  wholly  independent 
of  such  event*  The  lease  is  a  destruction 
of  the  demisable  quality  of  the  lands;  but 
it  cannot  operate  as  an  extinguishment  of 
that  which  had  ceased  to  exist  before  the 
lease  had  a  being.  From  the  very  instant 
the  escheat  took  place  the  copyhold  tenure 
was  no  more.  A  new  grant  by  copy  might 
have  been  made;  but  the  old  one  was  ut- 
terly and  absolutely  at  an  end.  We  ought 
not,  therefore,  to  say,  that  such  a  lease 
operates  as  an  extinguishment^  but  as  a  ck- 
struction  of  the  demtsahU  property  in  Mke 
lands. 


*  And  see  2  Siderf.  19.  f  Finch  J. 


CHAP.  X. 


[309   J 


OF  ENFRANCHISEMENT, 

• 

£KFRii A^HMBMKirr  »  ^  the  ofaMigiog*  o§ 
the  tanimfrombaaetxiiiieeV  9nd>im^BoetaA 
by  *'  dlB:  lordfft  conveying'  to  tbe  tennt  the 
fireefaoU  of  the  jnfticuUir  and  specific  pie« 
mises  whicb  iv^re  held  by  copy^  or  by  i»* 
kanog  to  the  teoaot  bis  seigiiional^  ngbti^'^ 


Conveyance  Futty  thei)^  it  is  ejBected^*  by  the-  coowy* 
hoMtoiTe  >DC^  <^  tbe  /bnrf  to  the  tenaiit;'^  for  if  the 
tMMiit  by  ihe  ff^^f^i  convey  OD  release  bis  iotereat  to  the 

k>od^.  it  will  not  be  aa.  enfrancbiaeoMot  bof 
aa  ejLtinguisbflaent  (w)  of  the  copyhoUw 
Tile  lord  had  the  fteeboM  already  io  btm«. 
and  the  copyhold  is  now  no  more :  no 


(uf)  See  anUt  cb.  9.  Of  Extiiigvuhmait* 
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fmnchiMinentcaB^  therefoiie,  take  placet^  u. 
the  tenure  of  the  lord-  was  already  fiM^ 

But  it  is  not  essential  that  the  convey- 
aoce  of  the  freehold  to  the  tenant  be  made 
iinmsdiately  fromi  the  Ibnd^;  for  if  the  lordi 
convey  the  freehold  to  a  stranger,  and.  the; 
stranger  convey  it  to  the  copyholder,  tiia* 
base  tenure  will  be  destroyjed  {x). 

[363] 
The  lord,  in  order  to  enfranchise  abso*^  Whamay 
kady,  i»ust?  be  enabled  to  conyey  ti»  fee  •""■■^*^ 
simple  of  the  freehold  interest ;  for,  others 
wise  it  will  be  only  an  extinguishment  of 
the  copyholder's  interest,  and  a;  suspensioir 
of  its  demisable  property  during  the*  existh 
ence  of  the  estate  so*  conveyed)  in:  the  fiaaes 
hold. 

A  lord,  therefore,  having  only  a  partial 
interest  in  the  nobanor^  caimot  enfranchise  in 
fee.  He  can  only  communicate  what  be 
has  himself;  and  his-  aetf  shall  not*  iiijore 
the  rights  of  others,  any  more  than  persons 


(«}  See  Lane's  case.  <2  Co.  \6.  h. 
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having  such  partial  interest  ean^  by  thdr 
own  act,  absolutely  destroy  the  demisable 
property  of  the  copyhold. 

Thus,  if  a  lord  be  tenant  for  years,  life,  or 
in  tail,  and  a  copyhold  escheat,  and  he  make 
a  lease  for  years  at  common  law,  it  will  not 
destroy  the  custom  to  regrant  by  copy  only 
as  to  his  own  interest:  the  reversioner  may 
grant  it  by  copy  again  (y). 

TbecoDTCT-       Secandfy;   The  conveyance  must  be  '*  ia 
to  tke  tefMm.  tne  tenant.       For  should  the  lord  convey 
the  freehold  of  the  premises  to  a  stranger,  it 
would  be  no  enfranchisement  of  the  copy- 
t  364  ]     hold,  nor  should  it  even  operate  as  an  ex- 
tinguishment (z):    as  the   act  of  the   lord 


(y)  2  RolL  A1»r.  271.  Pregcription  (T)  pL  I.  4- 
Rushy  &  Canesby.  Cro.  EUx,  459-  S.  C.  by  the 
-name  of  Coneshie  &  Rusky. 

{z)  Though  the  freehold  be  granted  to  a  stranger  m 
trust  for  the  copyholder*  Hob.  181*  Howard  &  Bart^ 
let.  Cro.  Jac.  573.  Waidoe  &  Bartlet.  2  RoU. 
Rep.  17S.  Walter  k  Bartlet.  Cro.  Joe.  126.  Luk^ 
mer  y.  Avery.    And  tee  1  Vem,  392.     Dancer  v. 
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r 

alone  shall  not  prejudice  the  copyholder^s 
estate  (a). 

By 'the  conveyance  of  the  freehold,  the 
premises  were  severed  from  the  manor,  and, 
by  consequence,  must  be  held  of  the  lord 
above.  Should  the  grantee  convey  the 
freehold  over  to  the  copyholder  the  copy^ 
hold  tenure  would  be  extinct,  as  its  exist-^ 
ence  would  be  incompatible  with  the  free- 
hold interest.  Both  tenures  could  not  sub- 
sist together,  and,  by  consequence,  the  less 
worthy  would  merge;  the  base  would  be 
absorbed  in  the  free. 

We  have  seen,  that  if  the  lord  have  only  Tenant  hat-' 
a  partial  interest,  he  cannot  enfranchise  in  jafe^ 
fee ;  but  if  the  copyholder  have  only  a  par« 


Eveity  and  qu€Bre  if  that  case  be  there  well  reported. 
See  Lord  Noiiingham's  MSS. 

K  the  copyholder  be  enfeoffed  to  the  use  of  others, 
the  copyhold  is  preserved  by  the  saving  in  the  stat* 
27  of  Hen»  8.  7  Co,  38.  a.  Ised's  case  cit^  as  so  re- 
solved. 

(a)  4  Co.  94.  b.  Murrel  k  Smith.  Cro.  Jac.  573. 
fVaidoe  k  BartUt. 
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ticolar  estsle  tin  the  prenni^es^  tfnd  4ie  take 
a  conveyance  of  the  freehold  in  fee,  it  shall 
be  an  absolute  enfranchisement;  the  copy- 
hold tenure  shall  be  extinct  for  ever.  But 
the  eBfranckneoient  shall  be  for  tbe^Knefit 
Z  365  3  €f  those  in  'ransinder,  who  wooM  -htmt 
taj^en  the  copjrhoM  interest  l«d  tlie  eiiftw- 
ohisemeat -never  laken  place,  as  well  as  for 
that  of  hissself;  and  a  court  of -equity  wiH, 
acoordmgly,  direct  a  coitveyanoe  firora  the 
iietrs  at  law  of  the  particular  tenaot  to  him 
in  renainder,  on  his  paying  a  proportfonaie 
part  of  the  consideration  advanced  for  the 
enfranchisement  (&). 

TktfffMbold       Thirdly ;    It  is  ^*  the  conveyance  of  the 
DM^ke CM.  ^^4^|a.''  for  the  transfer  of  ^efreehtdd  u 
of  the  very  essence  of  enfranchisement. 

As  the  separation  of  the  freehold  and  co- 
pyhold interests  in  the  specific  premises  is 
absolutely  requisite  to  the  very  existence 
of  the  copyhold  tenure,  ^o  the  conveyance 


(b)  1   BrowH.  Ch.  Vai.  6L5»      WyviM  Jc  CwJki 
'2  Fei.  Junr.  524.     CkaUaner  &  JlficrAdL 


of  the  freehold  to  the  copjrheM  interest  is 
necessary  to  enfranchise  the 


When,  therefore,  it  rs 'intended  to  etifntn^  Modes  of  ea- 
chise  a  copyhold,  such  mode  should  be  meat.' 
adopted  as  wi4I  convey 'the  freefhold  of  the 
premises :  as  a  feoffment,  bargain  and  sale, 
or  the  tike.  Though  the  release  by  the  lord 
cS  the  -seigniorial  rights,  will  eqfualiy  effect 
an  enfranchieement,  as  we  shall  presently 


Faunhfy;  The  conveyance  must  be  of  the  The  freehold 
freehold  ^^  of  the  particular  and  specific  pre*  muu  beof 
miaes  which  were  held  by  copy.^^  I^^UJu  hj 

copj. 

For  if  the  'ux&ofe  manor  descend  or  be  con-     [  333  ] 
veyed  to  the  copyholder,  it  will  not  be  pro- 
perly an  enfranchisement  of  the  copyhold, 
tot  an  eictinguishment  of  it ;   and  the  pre- 
mises may  be  granted  by  copy  again. 


*  Gfant  of  the  ftieehold  presumed  after  twenty  years. 
See  2  Vtm.  516-17.  Steward  v.  Bridget*  [The  en- 
franchisement of  a  copyhold  ms^,  upon  proper  evi- 
dence, be  presumed  even  against  the  crown*  1 1  Eoit^ 
3S0.   Eoe  d.  Johmon  k  Humphrey  v.  /rWoitd.] 
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By  the  conveyance  of  the  freehold  of  the 
specific  lands,  they  become  severed  from 
the  manor,  but  it  is  otherwise  when  the 
whole  manor  is  conveyed.  In  the  latter  case 
the  freehold  is  npt  effected ;  and  the  copy* 
hold  tenure  is  only  extinguished  by  reason 
of  the  impossibility  of  the  same  person's  be- 
ing tenant  and  lord.  The  lord  cannot  hold 
of  himself(c).  The  copyhold  tenure,  there- 
fore, which  before  subsisted,  is  gone ;  but 
no  alteration  takes  place  as  to  the  freehold 
tenure.  The  tenure,  as  to  the  lord  above, 
remains  as  before;  and  the  lands  may  be 
regranted  by  copy. 

Rdeueby  Again  ;    an  enfranchisement  may  be  ef- 

£rJ.?^ioL  fected  "  by  the  lord's  releasing  to  the  tenant 
righu.  jjjg  seigniorial  rights.^' 

By  the  release,  the  tenure  between  the 
copyholder  and  the  lord  of  whom  he  held 
by  copy  is  extinguished ;  the  premises  are 
severed  from  the  manor.  The  releasee 
must,  therefore,  necessarily  hold  of  the  lord 
above,  as  he  must  hold  of  somebody ;  and, 


(c)  See  ante,  cb.  6.  Of  AdnusMim,  p.  [280]. 


-^  a-r^-T!-'^ *"^      I   _   Tjwij. 


*     • 


T- 
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agreeably  to  the  well  known  role  of  law, 
he  must  hold  of  the  lord  above  by  the  same 
services  as  the  mesne  had  held.  Now  the  [  337  ] 
mesne,  if  we  may  so  call  him,  held  the  pre- 
mises of  which  he  released  his  seigniorial 
rights  by  frank  tenure,  and  not  by  copy ; 
and,  of  consequence,  the  releasee  must  now 
hold  by  frank  tenure  also  {d). 

The  tenure  was  often  changed  by  the  re* 
lease  of  the  lord  (e) :  and,  in  the  present 
case,  the  copyholder,  being  tenant  at  will 
to  the  lord,  there  was  a  privity  between 
them;  and,  consequently,  the  release  of  the 
lord  to  the  copyholder  would  enlarge  his 
estate  and  pass  the  freehold  of  the  pre- 
mises (/). 

We  come  now  to  the  consideration  of  the  Conieqaeiice 
consequences  of  enfranchisement.  chitement. 


{d)  And  see  Uit.  s.  146.  and  Co.  lAU.  102.  b.  & 
f  79.  b.  980.  a. 

(e)  Psseh.  49  Ed.  3.  pi.  2.  fol.  10.  b.  2  ImL  562. 
And  see  Cokes  $M  Reading  an  Fines, 

(f)  See  IMt.  s.  460.  Co.  LUt.  370.  b.  and  13  Co. 
SS*  Sammes's  case.  [So  words  equivalent  in  f»ub- 
stance  to  words  of  release,  will  operate  as  an  enfraa- 
chisement.  See  4  Eosty  27 1  •  Doe  d.  Reay  ▼•  Hun* 
iington  &  a/.] 

Vol.  I.  N  N 
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Immediately  oa  the  landft  betn^  enfiinK 
cbised  in  fee,  they  become  severed  frooi. 
ibe  inaaor,  nod  heki  ot'  cbe  lord  above  under 
the  s^me  tenure  and  services  as  tbe  fiormer 
or  mesne  lord  held. 


T«oore.  The  tenure,  tberefere^  being  extinet  as  t» 

tbe  ent'ranchisitig  kird»  he  caB»ot,  oonse* 
quently,  reserve  to  himself  any  services  on 

SerTicfif.  sucb  entrant* bisemeiit.  U«  has  bo  rever- 
sion in  bimself;  be  cannot  reserve  a  ri^bt 
of  escheat.  If  any  yearly  w  other  pajmeata 
[  S68  ]  are  to  ke  made  by  tlie  tenant  arfier  enftan^* 
chisement,  tbey  ma^^  (j^ood  as  rcsBte-ehavge 
or  seek,  or  obligatory  on  tbe  tenant  onbia 
special  covenants;  but  tbey  caanot  be -goad 
as  servicen  or  renders  in  consequence  of  te** 
nure,  since  the  tenure  which  subsisted  be- 
tween them  is  utterly  at  an  «Ml-(jf^; 


Caitonia* 


Again  ;    as  the  premises  are  absolutely 
severed   from    the  manor,  and   the   tenure 


iai.:%\s. 


ig)  3/Hci.  21  Ed.  4.  pi.  0^.  M.  4)i.  a»  4  Dirrv/  jr 
East,  443.  Bradtkmw  v.  Lawum.  9  ibid.  705. 
Townhf  V.  Gibmm.  The  case  in  Mvort^  143,  ik^tk 
V.  Clarke t  seems  to  have  beca  isd  -idieDatiaD  Effort  tke 
ttat.  of  Qkm  Empior^t  \ 

*  [t.  «.  prior  to  IS  Ed.  1.  But  this  ceald  not  hurt 
been  the  case,  as  the  fine  pleaded  by  tiie  defendant  is 
ft  the  succeeding  reign.    6e€  4  Eoii,  290.] 


•     «  •        «  • 
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^kan^ed  into  frank-fee,  all  customs  which 
attached  to  copyhold  tenure  within  the 
manor  of  which  they  were  hefore  held,  must 
of  necei^ity  have  ceased  with  respect  to 
them. 


665 


Thus  if  the  eustoo)  be  that  the  lands  held  Descent, 
by  copy  should  descend  to  -the  youngest  ^f^^^^tl^ 
son*  such  custom  would  no  more  attach.  V^\^V^!i  _ 
Since  the  custom  was,  that  z\\^^  cojyy holds  laid  down. 
mihin  the  maner^^  should  so  descend.  Now, 
on  enfranchisement,  the  premises  are  nei« 
ther  **  copffkold^'  nor  **  irlV/im  the  manor ;*^ 
and,    consequently,   not    within   the   ens* 
torn  (A). 

So  all  rights  and  privileges  annexed  to  common, 
the  copy  holder's  estate,  as  such,  must  also  be 
<k>ne  away;  as  the  estate  by  copy  to  which     [  369  ] 
they  attached  has  ceased  to  exist :  thus  if  a 
copyholder  has  common  of  pasture  or  esto- 


(A)  la  the  casei  of  Mtatrei  A:  Smith,  (4  Co.  94.  b.) 
and  Beau  v.  Ltmghyi,  (2  Lemi.  9QS.)  the  freehold  was 
merely  seTered  from  the  manor  by  grant  to  a  stranger; 
*the  cf^pffhM  interesi  reroaiQed.  No  enfranchisement, 
therefore,  took  pkce :  and,  consequently,  those  cases 
do  not  apply.  So  aa  to  freebench.  Cro.  Jac,  126. 
Lashmer  v.  Avery^,  Aai  aee  «  Sider/,  19.  fper  Flnch,^ 
^M  to  extinguishmenl 


••• 
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vers  in  right  of  his  copyhold,  aod  the  copy- 
hold be  enfranchised,  the  common  is  gooe^ 
since  the  copyhold  is  gone  in  the  light  of 
which  it  was  claimed.     As  the  estate  is  no 
longer  copyhold,  or  even  held  of  the  manor, 
ail  customs  relative  to  copyholds  within  the 
manor  must  fail  as  to  the  premises  enfran- 
chised.   Such  commonage  will  not  pass  by 
the  word  "appurtenances**  in  the  deed  of 
enfranchisement  (i).    The  right  of  common- 
age must  be  expressly  conveyed  as  a  new 
grant  (A).     Though  e#|uity  will,  under  cer- 
tain circumstances,  decree  its  continuance 
when  it  would  be  extinct  at  law  (/). 


(t)  Moore,  667.  Fort  k  Ward.  Cro.  Jue.  253- 
Marsham  &  Hunter,  and  see  S.  C.  in  2  Browni,  ^0^ 
1  Browni.  173.  Lee  v.  Edwards,  and  ihid.  SiO.  Mai- 
$am  k  Hunt.  Yehert.  189.  S.  C.  4  Lord  A^m. 
i2si5.    Crowther  v.  OUifield.    Salk.  170.  &  364-  S,  C. 

{k)  Moote,  667.  Fort  k  Ward.  See  abo  Cre. 
£/u.  570.  Bradshaw  v.  Eyre,  and  794.  Worledge  t. 
KingrswelL  [But  where  a  copyholder  ba»  coohdob  ia 
a  waste  of  the  lord  mthont  the  manor  of  wh}cfa  hia  copj^ 
hold  18  parcel,  hv  has  the  same  as  belcmgtttg  to  the  kuii 
and  not  to  his  cnstomary  estate :  and  svch  connca 
without  the  manor  is  not  extingaisfaed  hj  enfmaelHse- 
ment  of  the  copyhold,  though  there  be  no  words  of  le- 
grant.  See  Crowther  v.  Oidfieid,  ubi  sup,  and 
«  Taunt.  365.    Barwick  v.  Matthews  koL] 

(/)  2  Fern.  950.  Sfym^  t.  StiAmr, 
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£nfbancuisement   of  copvhoi.o   pre- 
mises BY  WAV  OF  BARGAIN  AND  SALE. 

This  Isdextuhe,  &c.  Between  A.  B. 
of,  &c.  lordof  llie  manor  of  C.  in  the  county 
of  J},  of  the  one  \iart,  and  E.  F.  one  of  tlie 
copyhold  tenants  of  the  said  manor,  of  the      [  370  ] 
other  part:    Whereas   the  said  A.  B.   la  Becitalihat 
seised  to  him  and  his  heirs  of  an  estate  of  oftn^manor 
inheritance  in  fee  simple  of  and  in  the  ma-  /""li'Ilriiof 
nor  aforesaid,  and  the  said  E.  F.  is  seised  himbjcopjj 
or  possessed  of  the  messuage,  &c.  herein- 
after particularly  described,  of  an  estate  of 
inheritance  in  fee  simple,  hv  copy  of  court 
roll,  at  the  will  of  the  lord,  according  to  the 
custom  of  tbe  said  manor  of  C.  (the  said  co-  , 

pyhold  messuage,    &.c.    heing  within,  and 
parcel  of,  the  said  manor.)    And  whereas  and  thaithe 
the  said  A.  B.  hath  agreed  with  the  said  Bgrepdiocn* 
B.  F.  for  the  consideration  hereafter  men-  ^a^haWi. 
tioned,  to  enfranchise   the  said  messuage, 

&C.       Now  THEKEFORE  THIS   INDENTURE 

WIIME3SEXH,    That,  in  pursuance  of  the 

•aid  agreement,  and  in  consideration  of  the 

aura  of,  &c.     The  receipt,  &c.     He  the  said  oraniofibt, 

A.  B.    HATH    granted,     bargained,     sold, 

aliened,    released,  and  cuniiruied,  And  by 

these  praseols,    uoth,  &c.    unto  the  said 

E.F.  and  bis  iieirs,  All  that  the  said  mes- 


i 
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«iia^e,  ^c.    Together  with  all  ways,  wateriH 
watercourses,  coinnoons,  &c.     A»d  the  re- 
version, &c.  And  all  the  estate,  right,  title* 
interest,  freehold  and  inheritance,  claim  and 
detuaud  whatsoever,   both   at   law  and    in 
equity,  of  him  the  said  A.B.  of,  in,  or  to 
the  said  messuage,  &c.     To  haveand  to 
HOLD  the  said  messuage,  &c.  to  him  the 
said  E.  F.  his  heirs  and  assigns :  Te  the  onltf 
proper  use  and  behoof  of  him  the  said  jE.  F. 
lFr«©from       his    heirs   and  assigns    for  ever,    freely, 
•tmce«, &Tr  cleaily,  and    absolutely,   enfranchised,  ac- 
quitted, and  discharged  by  these  presents, 
t  371  3    from  henceforth  for  ever,  of,  and  from  alK 
and  ail  manner  of,  yearly  and  other  pay- 
ments, rents,  quit-rents,  chief-rents,   cus- 
tomary or  copyhold   rents,   fines,  beriots, 
fealtv,  suit  of  court,  and  all  other  usual  or 
customary  or  copyhold  payments,  duties^ 
services,  or  customs  whatsoever,  which  by 
or  according  to  the  custom  of  the  said  ma- 
nor of  C.  the  said  messuage,  &c.  hereby 
granted,  bargained  and  sold,  or  any  of  thenn^ 
is  or  are,  or  have  or  hath  been,  or  ought 
otherwise   to   be  subjeet  or   liable   to,  or 
charged  with,  or  which  otherwise  ought  to 
be  paid,  done  or  performed,  for,  or  in  re- 
spect of,  the  same  messuage,  &e.  or  any  of 
them,   or  any  part   thereof,  as    copyhpkl^ 
jboldeo  of,  of  as  parcel  of  the  said  manen 
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PROVIDED  ALWAVS,  and  it  is  the  true  in-  proiitanot 
tent  and  meuiilAi^  of  tliese  presents,  and  of  ^^1,^  iVliw 
the  parties  hereunto,  that  these  presents,  or  ""PJ''"'^ 
any  clause,  matter,  or  thing  lierein  coii> 
tained  shnll  not  extend,  or  be  detnifd, 
taken,  or  construed  to  extend,  to  eiitfacichiiie 
or  make  tree,  the  remaining  or  any  otiier 
parts  of  the  several  ropyhold  Imids  or  leiie- 
tueiits  (not  herein  heiore  granted,)  and  now 
or  late  of  him  the  said  E.  F. ;  or  to  arquit 
or  discharge  the  said  rutnaining  or  f>lher 
parts  from  ajiy  payments,  rents,  quit-rents, 
fines,  heriots,  t'l-tlty,  suit  of  couit,  or  aiiy 
other  paytnciiti*,  duties,  custoinn,  or  sf  r- 
vicee,  wliich  by  or  according  to  tiie  custom 
o^'  the  aforesaid  tnanor,  the  said  respective 
copyhold  lands  or  tenements,  or  any  of 
them,  have  at  any  time  heretofore  been  sub- 
ject or  liable  to,  or  chargeii  with,  or  « liii-h 
have  been  or  oiip^ht  to  have  been  |)ai<l,  doue, 
or  pertcM-med,  for  or  in  respect  of  the  said  [  37«  3 
respective  lands  or  teiiententri,  as  copyhold 

and  (larcel  of  the  said  manor.      Anu  iuis  cmni  of 
■■■I     .     cumnioD. 
(KUEKTUKE  FU  RT  li  EB  W  rTN  KSS  PTH  ,    1  liat, 

it  being  the  intention  of  the  parties  hereto 
that  the  said  £1.  F.  and  his  heirs  should  tor 
ever  use  and  enjoy  the  same  couimoiiage 
in  and  upon  all  and  every  the  wastes,  com- 
mons and  commonable  lauds  of,  or  helonguig 
to  the  said  A.  if.  as  kird  uf  the  said  manor 
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of  C.  notwithstanding  the  enfranchisement 
of  the  said  messuage,  Sec.  as  be  the  said 
E.  F.  heretofore  hath  been,  and  now  is,  eo- 
titled  to,  by  reason  of  the  said  co|>y  hold  pre- 
mises intended  to  be  hereby  enfranchised, 
and  to  the  end  that  such  cocnmonage  may 
be  the  more  effectually  secured  and  con- 
veyed to  the  said  E.  F.,  He  the  said  A.  B. 
DOTH,  for  the  considerations  af^jresaid,  and 
in  performance  of  the  said  agreement,  grant 
and  confirm  unto  him  the  said  E.  F.  and 
bis  heirs,  Al  comnaonage,  right  and  title  of 
common,  of  what  nature  soever,  of,  in, 
upon,  to,  or  out  of  all  and  every  the  wastes, 
commons,  and  commonable  lands,  of  or  be- 
longing to  him  the  said  A.B.  as  lord  of  the 
said  manor  of  C.  as  aforesaid,  whatsoever 
and  wheresoever,  which,  and  in  as  large  and 
beneficial  a  manner,  to  all  intents  and  pur- 
poses, as  he  the  said  E.  F,  could  have  ex- 
ercised, claimed,  or  demanded,  or  in  any 
wise  have  been  entitled  to,  as  a  copyhold 
tenant,  owner,  or  occupier  of  the  said  mes- 
suage, &c.  if  these  presents  had  not  been 
made.     {'Then  follow  the  usual  covenanis  ef 


title.) 
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